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IN THE SUPREME COURT OF UTAH 
STATE OF UTAH, 
Appellant/Respondent, : Case No. 20030148-SC 
v. : 
ELROY TILLMAN, : 
Appellee/Petitioner. : 
BRIEF OF PETITIONER 
JURISDICTION AND NATURE OF THE PROCEEDINGS 
EIRoy Tillman filed a petition for post-conviction relief challenging his conviction 
for capital murder and sentence of death in violation of Utah Code Ann. §76-5-202 in the 
Third District Court for the State of Utah. The district court granted Mr. Tillman's 
petition, vacating Tillman's death sentence and ordering a new sentencing hearing. The 
State of Utah appealed the District Court's order to the Utah Supreme Court. Mr. Tillman 
herewith responds to that appeal. The Utah Supreme Court has jurisdiction over this 
matter pursuant to Utah Code Ann. §78-2-2 (3)(i) and 78-2a-3(2)(f)(2001). 
ISSUES ON APPEAL AND STANDARDS OF REVIEW 
Issue I: Did the district court err in finding no procedural bar to Mr. Tillman's 
challenging his conviction and sentence based on the state's failure to provide him with 
1 
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material favorable evidence in a timely manner? 
Standard of Review: The appellate court applies a standard of correctness in reviewing 
district court conclusions of law on a petition for post-conviction relief. Parsons v. 
Barnes, 871 P.2d 516, 518 (Utah 1994), cert denied 513 U.S. 966 (1994). The appellate 
court sets aside the district court's findings of fact only if they are clearly erroneous. 
Matthews v. Galetka, 958 P.2d 949, 950 (Utah App. 1998). 
Preservation: The state argued in district court that Mr. Tillman is procedurally barred 
from alleging a due process violation in this petition. Mr. Tillman argued that he could 
not have raised the claim in earlier post-conviction proceedings since he was unaware of 
the due process violation until the evidence in question was provided to him by the state. 
The district court agreed with Mr. Tillman, and the state appealed. 
Issue II: Did the district court correctly conclude that the withheld evidence was material 
as to Mr. Tillman's death sentence under Brady v. Maryland, 373 U.S. 83 (1963)? 
Standard of Review: The standard of review for this issue is the same as for Issue I. 
Preservation: Mr. Tillman argued in the post-conviction proceedings in district court that 
the favorable evidence withheld by the state was material and that the remedy was 
vacation of the death sentence and setting aside of the conviction. The state argued that 
the withheld evidence, though favorable, was not material. The district court agreed with 
Mr. Tillman that the evidence was material, but limited the remedy to vacating his 
sentence and ordering a new sentencing hearing. The state appealed the district court's 
2 
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ruling. 
CONSTITUTIONAL PROVISIONS, STATUTES, AND RULES 
The following constitutional provisions, statutes, and rules relate to this appeal: 
1. Post-Conviction Remedies Act, Utah Code Ann. §78-35a-101 through §78-35a-l 10 
(1996). See State's opening brief, Addendum B. 
2. Utah Rule of Civil Procedure 65C. See State's opening brief, Addendum C. 
3. Capital Felony - Sentencing proceeding, Utah Code Ann. §76-3-207 (1982). See 
State's opening brief, Addendum D. 
STATEMENT OF THE CASE 
1. Procedural History 
Pursuant to Utah Rules of Appellate Procedure Rule 24(b)(l)(1999), Mr. Tillman 
adopts the procedural history of his case offered by the state in its brief on appeal. 
2. Statement of Relevant Facts 
In January 1983 EIRoy Tillman was convicted of first degree murder in the death 
of Mark Schoenfeld and sentenced to death pursuant to Utah Code Ann. §76-3-207 
(1982) and §76-5-202 (1995). The evidence at trial was that Mr. Tillman and his 
girlfriend, Carla Sagers, entered Mark Schoenfeld's house on the night of his death, 
waited until he was asleep, then hit him in the head with the blunt end of an axe a number 
of times. Before leaving, they scattered cigarettes on the bed and set his blanket on fire to 
create the impression of accidental death caused by smoking in bed. Carla Sagers was 
fully immunized for her participation in the murder and testified against Mr. Tillman at 
3 
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trial. This Court affirmed Mr. Tillman's conviction and sentence on direct appeal in State 
v. Tillman,150 P.2d 546 (Utah 1987) (Tillman I). 
Pre-trial Discovery 
A number of different lawyers represented Mr. Tillman before and at trial and on 
direct appeal. At the preliminary hearing, Mr. Tillman was represented by Fred Metos. 
Though no charges were ever filed against her, Mr. Tillman's admitted co-perpetrator, 
Carla Sagers, had her own court-appointed lawyer, Earl Xaiz. P.R. 802:236. Mr. Metos 
was subsequently removed as Mr. Tillman's lawyer because of a conflict (P.R. 802:204), 
and the court appointed Jim Barber to represent Mr. Tillman. Mr. Barber was assisted by 
co-counsel Marty Verhoef. Mr. Barber and Mr. Verhoef requested and had made 
available to them by the state discoverable materials in Mr. Tillman's case. PR. 547, 
802:199. According to the prosecutor, Michael Christensen, Mr. Tillman's lawyers 
visited his office-a number of times to look through his files. PR. 726, 801:115. The Salt 
Lake County Attorney had what is known as an "open file" policy. This is not to say that 
defense lawyers could inspect all materials in possession of the state, but only those 
materials made available to them by the state for inspection. PR. 801:123. Mr. 
Christensen has averred that all discoverable materials were made available to Mr. 
Tillman's lawyers at the time of trial. PR. 726. 
The centrality of Carla Sagers to the state's case 
Because there was no forensic evidence linking Mr. Tillman to the murder of Mark 
Schoenfeld, the state was completely dependent on Carla Sagers, who claimed to have 
4 
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committed the crime with Mr. Tillman, to make its case. PR. 801:24-33, 127. As Justice 
Stewart of the Utah Supreme Court noted in his dissent in Tillman II: "The only direct 
evidence of Tillman's involvement in the crime, indeed the only evidence of his 
involvement at all came from the testimony of Carla Sagers."1 Tillman, 855 P.2d at 228. 
In her ruling after the district court hearing on Mr. Tillman's petition, Judge Lewis 
reached the same conclusion: 
The facts presented to the court indicate that the testimony of Ms. Sagers before 
the jury was critical to the State's case, both during the guilt phase of the trial and 
the penalty phase. This is clear because no forensic evidence directly tied 
Petitioner to the crime scene and Ms. Sagers was the only witness that could place 
Petitioner at the scene of the crime on the night of the murder. Also, Ms. Sagers 
was the only person who could testify about the conduct of Petitioner, as well as 
her own, and the events leading up to the murder of Mr. Schoenfeld." PR. 739. 
Prosecutor Mike Christensen testified at the district court hearing that Carla Sagers was 
the state's most important witness at trial. P.R. 801:107, 126-129. 
The state's polygraph tests of Carla Sagers 
In the course of preparing the case for trial, the state had Ms. Sagers polygraphed 
three times. The first test, conducted by Lieutenant Bill Robinson of the Salt Lake Police 
Justice Stewart continues: "According to her testimony, [Carla Sagers] was an 
equally culpable partner in the crime. Although the state could have prosecuted her as 
well for the crime of capital homicide, it decided, in effect, to buy her testimony by giving 
her total immunity from prosecution. There was no physical evidence such as 
fingerprints, blood stains etc. at the scene of the crime linking Tillman to the homicide. 
The police did not search either Tillman's or Sagers' apartment in an effort to find 
evidence of participation in the crime. Moreover, Carla Sagers herself on a prior 
occasion had set out alone to kill Mark Schoenfeld, but withdrew before the final act. 
The case against Tillman turned totally on her questionable credibility." Tillman, 855 
P.2dat228. 
5 
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Department, took place in May 1982, within days of the murder. P.R. 801:21. The 
second and third tests were administered in December 1982 and January 1983 by 
Sergeant Ken Thirsk, also a polygrapher with the Salt Lake Police Department. P.R. 
801:20; R. 1587, 1591. 
Mr. Thirsk administered the second and third polygraph tests in the polygraph suite 
in the Metropolitan Hall of Justice. Tests were given on the eighth floor right in the 
middle of the detectives' division. PR. 801:118, R. 1587. As the designer of the suite, 
Mr. Thirsk was well acquainted with its features. PR. 801:139. The polygraph suite 
consisted of a rectangular testing chamber with an adjoining observation booth. There 
was a 2 by 3 foot mirror in one corner of the testing chamber. The observation booth, 
about 6 feet long and 3 feet wide, was on the other side of the mirror. Non-participants 
in the polygraph test could observe the examiner and the interviewee from the observation 
room by looking through the mirror. PR. 801:139. There was a shelf about eight inches 
wide and six feet long above the mirror. On this shelf, in plain view right above the 
mirror, were a cassette recorder and a large reel-to-reel, long-play recorder. PR. 801:139, 
140. There was a small extension in the shelf on the right side to accommodate the width 
of the reel-to-reel recorder. PR. 801:140. A series of jacks for headsets were in the same 
location. Observers could listen to an interview by plugging headphones into these jacks. 
PR. 801:54-55, 140. 
The purpose of the recording devices in the observation booth was to record 
6 
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interviews taking place in the testing chamber. The recording devices had to be activated 
from inside the observation booth. They could not be activated from inside the testing 
chamber. PR. 801:140. It would have been obvious to anyone standing at the window in 
the observation booth whether the reel-to-reel long-play recording device was recording 
or not. PR. 801:140-141, 173. It would not have been obvious that the cassette player 
was recording. A person would have had to look at the recorder to see that the reels were 
turning. PR. 801:173. There were no other voice activated or hidden recording devices 
in either the examination chamber or the observation booth. PR. 801:173. 
Mr. Christensen did not observe the first polygraph test, administered in May of 
1982. However, he did observe part or all of one or both of the second and third tests 
with accompanying pre- and post-test interviews conducted in December 1982 and 
January 1983. PR. 723. Mr. Christensen definitely observed the post-test interrogation 
conducted on the Saturday or Sunday before trial, January 3rd by his reckoning.2 PR. 723, 
2Since the trial started on January 4, a Tuesday, the preceding weekend days would 
have been the 1st and 2nd of January. PR. 801:106. There is some confusion in the district 
court record because individuals who testified said the trial started on a Monday, January 
4th. PR. 801:105-106. The assumption was that a polygraph test administered on the 
preceding weekend therefore took place on the 2nd or 3rd. Ken Thirsk testified at trial that 
the final test took place on January 3, which would have been Monday, the day before the 
trial started. R. 1587. Prosecutor Mike Christensen's representation at Mr. Tillman's 
trial was that the third and final test took place on January 1, the Saturday before trial. R. 
1597, 1598. This is consistent with Mr. Christensen's testimony at the December 2002 
district court hearing. PR. 801:20. The fact that the test took place from about 10:00 a.m. 
to 4:00 p.m. on Saturday, New Year's Day, belies Mike Christensen's claim that pretty 
much anyone could have wandered into the observation booth and activated one of the 
recording devices during the pre- and post-test interviews. P.R. 801:125. 
7 
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801:19, 20,107. He was present in the booth and listening for "a long time," as long as 
six hours. PR. 801:38, 40, 62; R. 1598. In order to observe a polygraph test, a defense 
lawyer would have to be admitted to the detective division through a locked front door 
and then escorted to the observation booth by a police officer. PR. 801:124, 125. 
Transcripts of portions of pre- or post-test interviews conducted by Sgt. Thirsk 
before and after the polygraph tests he administered to Carla Sagers were provided to Mr. 
Tillman's defense lawyers about twenty years after the trial in his case. It is therefore 
apparent that Sgt. Thirsk's interviews of Sagers were at least partially recorded. At one 
time, tapes existed. These tapes and the partial transcripts of these tapes provided to Mr. 
Tillman in 2001 are the subject of this litigation. The manner of the "discovery" of the 
transcripts by the state and of the state's providing the transcripts to the defense is 
discussed in greater detail below. 
To this point, the record regarding the polygraph testing of Carla Sagers contains 
no conflicting evidence. However, other relevant matters are in dispute. The record 
contains conflicting averments and testimony on the following points: Who decided to 
have the second and third polygraph tests done? Who selected the polygrapher? Did 
defense counsel for Mr. Tillman and counsel for Ms. Sagers have advance notice of the 
tests? Did defense counsel attend the tests? Who taped the pre- and post-test interviews? 
Who had the tapes transcribed? Why were the tapes and transcripts not made available to 
Mr. Tillman pursuant to the state's open file policy? 
8 
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Mike Christensen 
Mr. Christensen averred in his affidavit and testified at the district court hearing 
that he had many conversations with defense counsel about the polygraph tests. He 
testified that he discussed the selection of a polygrapher with defense counsel. Sergeant 
Thirsk was not Mr. Christensen's first choice, but was supposedly preferred by Jim 
Barber and Marty Verhoef. PR. 801:74. Mr. Christensen testified that he and Jim Barber 
jointly made the requests to Ken Thirsk that he polygraph Carla Sagers.3 P.R. 801:22. 
Mr. Christensen testified that Jim Barber and Marty Verhoef had a social relationship 
with Sergeant Thirsk, that "they were talking to Thirsk on a daily basis," "Thirsk was 
drinking at the bar with counsel on a regular basis." PR. 801:71. When asked how he 
knew this, Mr. Christensen answered, "I talked to people. I talked to Thirsk." PR. 
801:71. 
Mr. Christensen at first insisted Jim Barber and Martin Verhoef had received 
written notice of the polygraphs, (P.R. 801:68-70) then backed off and said that the notice 
had been verbal, "We had many discussions about the polygraph. They knew that the 
polygraphs had been done."4 PR. 801:71. He said that defense counsel had advance 
3At trial in 1983 Mike Christensen represented that he alone had engaged Mr. 
Thirsk to conduct the January 1st polygraph test. R. 1597-1599. 
4During his examination of Ken Thirsk at trial about the polygraph tests and 
Thirsk's eve of trial exchange with Marty Verhoef concerning them, Mike Christensen 
never tried to bring in evidence of the story he would later tell in district court in 
proceedings on this petition for post-conviction relief. One would expect him to have 
(continued...) 
9 
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notice of the place and time of polygraph tests and that Martin Verhoef and perhaps also 
Jim Barber had been present for part of the second and/or third tests. He saw them there 
in the observation booth.5 PR. 723-24, 801:67-68, 72-74, 84. Mr. Christensen also 
testified that Earl Xaiz, Carla Sagers' court appointed lawyer, had notice of the polygraph 
tests conducted on Ms. Sagers (PR. 801:84). 
At the 2002 district court hearing, Mike Christensen was unclear about having 
interrupted Ken Thirsk's January 1,1983 post-test interview of Carla Sagers. P.R. 
801:39. But at trial in 1983, Mr. Christensen admitted that he interrupted the interview at 
some point, sent Mr. Thirsk out of the room, and interviewed Carla Sagers himself for a 
period of time. R. 1598. Mike Christensen testified that Ken Thirsk's theory of the case 
was factually incorrect. PR. 801:40. He was referring in part to Ken Thirsk's mistaken 
understanding at the time of the December 1982 test that Mark Schoenfeld was Carla 
Sagers' former boyfriend, a mistake that was cleared up before the January test.6 P.R. 
801:35, 41. Beyond this inaccuracy, Mr. Christensen was referring to Ken Thirsk's 
4(...continued) 
asked such questions as, "Isn't it true that Mr. Verhoef and I both approached you about 
testing Carla Sagers?" "Isn't it true that Mr. Verhoef was present during part of the 
January 1 exam?" 
5At trial, Mr. Christensen made no reference to defense counsel's having been 
present. R. 1598. 
6
 In the transcribed portion of the December 1982 pre- and post-test interviews 
Ken Thirsk makes no reference to his belief that Carla Sagers had previously dated Mark 
Schoenfeld. 
10 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
theory of the case, which, unlike Mr. Christensen's, posited a greater role in the killing 
for Carla Sagers. 
Mr. Christensen averred and testified that he did not tape the polygraph tests. In 
fact, he testified that he did not know where the tape-recording devices were located or 
how they could be activated.7 He did not have the recordings transcribed. He did not 
know how it would have been possible for someone else to record the interviews without 
his knowledge. PR. 801:88, 89. Mr. Christensen testified that he had no knowledge that 
the tests had been recorded until 2001, approximately twenty years after the trial, when 
the two transcripts at issue were discovered in the state's files from the Tillman trial. 
Before trial and during trial, the disputed transcripts were not in the state's files, 
according to Mr. Christensen. PR. 801:96. 
Ken Thirsk 
Retired police officer Ken Thirsk, the polygrapher who conducted the second and 
third tests, also testified at the hearing in district court. Sgt. Thirsk testified that he 
conducted polygraph examinations possibly including pre-test interview, test, and post-
test interview with Carla Sagers at Mike Christensen's request lasting about two hours on 
December 8, 1982 and lasting six hours or longer on January 3, 1983. PR. 801:143, 147; 
R. 1598. The first test was inconclusive. That is why Sgt. Thirsk recommended to Mike 
Christensen that a second test be performed. PR. 801:145-146. On the second test, Ms. 
7Mr. Christensen seemed to know where they were located at the time of trial. He 
elicited testimony regarding headsets and recording devices from Ken Thirsk. R. 1599. 
11 
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Sagers' answers on the relevant questions were deceptive. For this reason, Sgt. Thirsk 
proceeded to conduct a lengthy post-test interview exploring possible reasons for the 
"deceptive" scores. PR. 801:147-148, 161. Sgt. Thirsk testified that Mike Christensen 
observed part or all of both tests. PR. 801:138, 141; R. 1598. In fact, Mr. Christensen 
interrupted one interview and talked to Ms. Sagers himself. PR. 801:159, 160; R. 1598. 
Sgt. Thirsk watched from the observation booth as Carla Sagers lifted both arms above 
her head and made the same axe-swinging motion she had demonstrated for Sgt. Thirsk 
earlier. PR. 801:159, 160. There may also have been others members of the prosecution 
team present. Sgt. Thirsk did not see Jim Barber or Marty Verhoef and has no knowledge 
of their having been present at any time during testing. PR. 801:159. 
Sgt. Thirsk asked Mike Christensen whether he should record the polygraph tests. 
Mike Christensen did not tell him to record the tests, so Sgt. Thirsk did not record them. 
PR. 801:168, 169; R. 1598, 1599. He does not know who recorded the interviews. He 
did not have the recordings transcribed. The recordings devices could be and were 
activated without his knowledge. PR. 801: 170, 172-173. 
Sgt. Thirsk testified that he did not have a social relationship with Marty Verhoef 
or Jim Barber in 1982. He did not discuss the polygraph tests with them before trial. Sgt. 
Thirsk met Marty Verhoef for the first time within days of the commencement of 
Tillman's trial. Sgt. Thirsk was at a bar called Stanyon Street with Dave Yocum. Mr. 
Yocum introduced Mr. Verhoef to Sgt. Thirsk. Mr. Verhoef asked Sgt. Thirsk whether he 
12 
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had polygraphed Carla Sagers. Sgt. Thirsk said he had, but that Mr. Verhoef would have 
to subpoena him or contact Mike Christensen if he had any questions. PR. 801:151-152 
This was Sgt. Thirsk5 s first conversation with a member of the defense team about the 
tests he conducted on Carla Sagers. PR. 801:152, 159. Sgt. Thirsk testified at Mr. 
Tillman's trial regarding the interviews without mentioning that they took place in 
connection with a polygraph examination.8 PR. 801:122. 
Marty Verhoef 
Marty Verhoef averred and testified that he never received any prior notice of any 
of the three polygraph tests conducted on Carla Sagers. PR. 547, 802:214. Mr. Verhoef 
did not attend any part of any polygraph conducted on Ms. Sagers. In fact, he testified 
that in his entire professional career, he has never witnessed a polygraph examination. 
PR. 802:215. Neither Mr. Christensen nor anyone else ever mentioned the tests to Mr. 
Verhoef until approximately 2 days before trial, when he learned of the tests in a chance 
encounter with Ken Thirsk. PR. 548, 802:214.9 This was Mr. Verhoef s first formal 
introduction to Mr. Thirsk. They did not know each other before, had not socialized 
8Sgt. Thirsk's testimony at trial on January 12, and 13, 1983, is attached to the 
state's brief as Addendum G and was admitted as State's Exhibit 8 below. 
9Mr. Verhoef testified as follows: 
A: I think I asked [Ken Thirsk] the question, You guys ever done any polygraphs on the 
Tillman case? Something general nature like that. And he said yes. 
Q: Was that in response, or did you ask if there and been any polygraphs in response to 
anything that Thirsk had said? 
A: No. I was the one that asked the question. Justkindof making conversation. I didn't 
expect the answer I received. PR. 802:214. 
13 
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together, and had not discussed anything relating to Mr. Tillman's case. PR. 802:213. 
Ken Thirsk later told Mr. Verhoef and testified under oath in response to questions from 
Mike Christensen that the tests had not been recorded. PR. 548; R. 1598-1599. 
Jim Barber 
Jim Barber averred and testified that he was not notified by Mike Christensen or 
any one else of any of the polygraph tests the state conducted on Ms. Sagers. PR. 551, 
802:200. He learned of the tests quite by chance on the eve of trial through Ken Thirsk. 
PR. 802:203. Mr. Barber was never told that the tests had been taped and transcribed. 
PR. 551,552. 
Earl Xaiz 
Earl Xaiz testified that neither Mike Christensen nor anyone else ever informed 
him that Carla Sagers was going to be polygraphed. PR. 802:236. Mr. Xaiz was not 
invited to be present at any polygraph test of Carla Sagers. PR. 802:237. Mr. Xaiz never 
attended any such test. PR. 802:237. Mike Christensen never advised him of the results 
of the tests. PR. 802:243. Not until 2001 did Mr. Xaiz learn that his client had been 
polygraphed by the state three times in 1982 and 1983. PR. 802:237. 
The state provides discovery of polygraph transcripts to the defense in 2001 
EIRoy Tillman was convicted of first degree murder at trial and sentenced to death 
in a separate sentencing proceeding. In the course of his direct appeal and habeas corpus 
proceedings in both state and federal court, it is not clear whether anyone ever re-
examined the evidence contained in the original trial file archived by the county attorney 
14 
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in Mr. Tillman's case. PR. 801:124. Mr. Barber and Mr. Verhoef, Mr. Tillman's trial 
counsel, also represented him on direct appeal. Obviously they relied on the record at 
trial in researching and writing the appeal. However, there is no indication that they 
sought an opportunity to perform a new inspection of the county attorney's Tillman files 
while representing Mr. Tillman on direct appeal. 
Loni DeLand and Mike Sikora, who represented Mr. Tillman in state and federal 
habeas corpus prodeedings, did not seek an opportunity to inspect the district attorney's 
trial files in the Tillman case. P.R. 802:248. The following statement stipulated to by 
respective counsel was read into the district court record: 
"Petitioner relied on the State's open-file policy throughout the case, including 
during state habeas corpus proceedings. Counsel for Petitioner believed in good 
faith the State had provided all discoverable material contained in the State's file. 
Consequently, counsel for Petitioner did not ask the State for an opportunity to 
examine the State's files during the original state habeas corpus proceedings. 
Petitioner and his counsel were unaware at that time that the State had not 
disclosed all discoverable material, and that, in fact, discoverable documents were 
being kept in prosecutor Mike Christensen's personal trial file." PR. 802:248. 
What is undisputed is that at some point after the conclusion of the trial, an 
unknown person placed transcripts of parts of two interviews with Carla Sagers 
conducted in connection with the polygraphs administered by Ken Thirsk into the 
prosecution file.10 
At the district court hearing on Mr. Tillman's petition for a writ of habeas corpus, 
the district court judge appeared to have concluded that prosecutor Mike Christensen had 
made the tapes, had them transcribed, concealed the tapes and transcripts from the 
defense, and deliberately elicited testimony he knew to be incorrect from Ken Thirsk as to 
(continued...) 
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The transcripts were discovered soon after EIRoy Tillman filed a petition for 
commutation with the Utah Board of Pardons and Paroles on May 5, 2001. At the 
prehearing conference before the board on May 11, 2001, Board Chairman Mike Sibbett 
ordered the state provide Mr. Tillman's counsel with "all documents on polygraph 
examination and the [Carla Sagers] immunity agreement. PR. 110, 111. Mr. Tillman's 
counsel had specifically requested the actual polygraph report including questions, 
answers, and conclusions of the examiner. 
On or about May 22, 2001, Assistant Attorney General Tom Brunker sent Mr. 
DeLand two uncertified, undated, typed transcripts of interviews the polygrapher, Ken 
Thirsk, conducted with Carla Sagers. PR. 111. One transcript, numbered pages "one" 
through "thirty-seven," is titled "Subject: Carla Sagers," "Page one," "Polygraph-no 
introduction." This transcript was identified as Defendant's Exhibit 2 in the district court 
hearing.11 The other transcript is 14 pages in length and is titled "THIS IS TAPE 3" and 
10(...continued) 
the question of whether the interviews had been taped (PR. 802:276): 
Erin Riley: And the testimony is clear that at the time of trial no one thought that 
the interviews were recorded or taped or had a transcript. 
Judge Lewis: Well, that's not true, Ms. Riley. Someone knew that it had been 
recorded. Someone had to have pushed a button to record. 
Erin Riley: Whoever recorded it knew that, certainly. But we don't know who that 
person was. 
Judge Lewis: Well, I think we do know. 
However, in her ruling Judge Lewis stated that the evidence as to who had made the 
recordings was inconclusive. PR. 758-759. 
1
 defendant's Exhibit 2 below is attached to the state's brief on appeal as 
(continued...) 
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"NO INTRODUCTION." This transcript was identified as Exhibit 1 in the district court 
hearing.12 
Officer Thirsk testified at the hearing on the petition for post-conviction relief in 
the district court that both are partial transcripts of one or both of the interviews he 
conducted with Carla Sagers in December 1982 and January 1983. PR. 801:161-162. 
The usual language setting up a polygraph pre- or post-test interview is missing from the 
transcripts. P.R. 801:66, 67. Exhibit 2 appears to contain a segment taken from the 
middle of the interview since it lacks formal concluding language and does not reach a 
logical ending point. P.R. 801:65. Exhibit 1 comes to a natural conclusion with Ken 
Thirsk going to look for Detective Chapman, creating the impression that this transcript 
begins in the middle of an interview and concludes when the interview concludes. 
Based on differences in type face and style of transcription, it appears that the 
transcripts were prepared by different typists.13 It also appears on the face of the 
1
 ^ ...continued) 
Addendum F and is also a part of the district court record at PR. 118-154. 
12This transcript is Addendum E in the state's brief on appeal and is also a part of 
the district court record at PR. 156-169. 
13The two transcripts in question are in different type faces. The style is also 
different. In Exhibit 1, page numbers are typed out as in "PAGE THIRTY-TWO." In 
Exhibit 1, page numbers are not typed out-"Page 11." In Exhibit 1, each question and 
answer pair is single-spaced, with double spacing between pairs. The "Q:" and "A:" 
introducing questions and answers are always followed by a colon. In Exhibit 2, 
individual answers are single spaced, but question and answer pairs are separated by 
double spacing. The "Q." and the "A." are always followed by a period. 
17 
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documents that they are from two different interviews and are not two pieces of a single 
interview. Neither document flows logically into the other.14 
On May 25, 2001, about three days after receiving the transcripts described above, 
Mr. DeLand telephoned Mr. Brunker. Mr. DeLand told Mr. Brunker that he had 
requested the polygraph report. Mr. Brunker responded that he could not locate it. Mr. 
DeLand told Mr. Brunker that the transcripts provided were incomplete. Mr. Brunker 
said that it appeared that way to him, too, but that he could not locate any further 
transcriptions. Mr. DeLand asked Mr. Brunker where he had found the transcripts. Mr. 
Brunker answered that they were found in Mike Christensen's personal Tillman file and 
that the only other material in that file was Mr. Christensen's personal notes.15 PR. 112. 
14Exhibit 1 starts with an answer about EIRoy's having claimed that Laurie went 
into his house and switched guns with him. He also had told Carla that he was receiving 
threatening notes. The interview continues with a discussion of purchasing guns. Exhibit 
1 ends with a discussion of whether Carla knew on the night of Mark Schoenfeld's 
murder that EIRoy was driving the car to Mark's house for the purpose of killing him. 
The last Q/A pair addresses Carla's knowledge that EIRoy had brought an axe in the car. 
Exhibit 2 starts with questions and answers about events that took place weeks 
before the murder when a gun was purchased. PR. 479. Exhibit 2 ends with discussion 
of the fire in the victim's bedroom, and with Ken Thirsk going to look for Detective 
Chapman and Mike Christensen. PR. 492. 
15
 Mr. Brunker has never denied that he said he found the transcripts in Mr. 
Christensen's personal file, although he has said that he does not recall having told Mr. 
DeLand that that is where he found them: "At this time, I do not recall referring to the 
file as Mr. Christensen's 'personal file.' Because I asked for the DA office's file, I 
assumed that is what they provided to me. If I referred to the file as Mr. Christensen's 
'personal file,' I did not mean to imply that it was a file Mr. Christensen maintained 
separately from the DA office's file. To the contrary, I understood this file to be an office 
file. I also do not recall stating that the DA's office file contained only Mr. Christensen's 
(continued...) 
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Mr. DeLand's recollection of this telephone conversation, unlike Mr. Brunker's, is very 
clear.16 
None of the defense lawyers who represented Mr. Tillman in the trial court or on 
appeal had ever seen these transcripts before. PR. 112. Indeed, at trial lead prosecutor 
Mike Christensen had elicited testimony from Ken Thirsk that the interviews Mr. Thirsk 
conducted with Carla Sagers had not been taped. R. 1598-1599; 1721. Thus the state had 
explicitly represented that no tapes or transcripts existed. It is now clear that both tape 
recordings and transcripts existed. However, the state has never provided the tape 
recordings or complete transcriptions of the contents of the recordings to Mr. Tillman. 
SUMMARY OF ARGUMENT 
Point I. Mr. Tillman's third petition for post-conviction relief alleges as grounds 
15(...continued) 
notes. It is possible that the remaining contents in the individual folder or envelope that 
contained the transcripts consisted only of Mr. Christensen's notes. However, the office 
file also contained copies of pleadings and transcripts; copies of police reports, some with 
handwritten notes on them; sheets of hand written notes; and a cassette recording of a 
telephone call Carla Sagers made to the Groneman residence." PR. 422, 423. 
16
 Mr. DeLand made the following statement in his argument to Judge Lewis in 
the district court: "As I say in my statement of facts in that motion, and I say it again in 
my affidavit, I called Mr. Brunker, and I will remember this until my dying day, when I 
said, 'Mr. Brunker, this isn't what I requested. It appears to be partial transcripts from the 
polygraph interviews.' 
"And he said, 'It appears that way to me, too, but that's all we had.' 
"And I said, 'Where did you find those?' 
"And he said, 'They were in Mr. Christensen's personal file.' 
"'What else was in there?' 
"'Just his personal notes.'" 
PR. 802:264, 265. 
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for relief a due process violation of which Mr. Tillman was unaware until 2001. Mr. 
Tillman could not have raised this issue sooner through the exercise of due diligence. 
Due diligence does not require continual scouring of a prosecutor's open file in search of 
previously concealed discoverable evidence., The lawyers currently representing the state 
do not know when the two partial transcripts of pre- and post-test interviews conducted 
on Carla Sagers were placed in the prosecution file. With what frequency should Mr. 
Tillman have looked for transcripts the existence of which the state had denied? The state 
failed in its duty under the Fourteenth Amendment to the United States Constitution and 
under Article 1 section 7 of the Utah Constitution to provide material favorable evidence 
to Mr. Tillman. Brady v. Maryland, 373 U.S. 83 (1963). Judge Lewis correctly refused 
the State's request to find that Mr. Tillman is procedurally precluded from seeking relief 
on this ground. Mr. Tillman should not bear the consequences of the state's error. 
Point II. Judge Leslie Lewis in the Third District Court for the State of Utah ruled 
that the withheld favorable evidence (interview transcripts) are material as to Mr. 
Tillman's penalty. She set the death sentence aside and ordered that a new sentencing 
hearing be convened. The state concedes that the withheld transcripts are favorable to 
Mr. Tillman, but asks the Utah Supreme Court to vacate the order granting relief on the 
grounds that the transcripts are not material to the sentencing decision. 
The transcripts at issue are material because in their absence, Mr. Tillman did not 
receive a fair trial, defined as a trial resulting in a verdict worthy of confidence. Kyles v. 
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Whitley, 514 U.S. 419, 434 (1995). Among other things, the withheld transcripts erode 
the credibility of the state's star witness, Carla Sagers, by showing that she was probably 
more involved in the murder than she admitted and that her involvement was probably not 
motivated by fear of retaliation from Mr. Tillman as she claimed at trial. These factors 
are directly relevant to the sentencing decision in Mr. Tillman's case. 
ARGUMENT 
1. THE DISTRICT COURT CORRECTLY FOUND THAT MR. TILLMAN IS 
NOT PROCEDURALLY BARRED FROM SEEKING POST-CONVICTION 
RELIEF WHEN THE STATE WITHHELD MATERIAL FAVORABLE 
EVIDENCE AND MR. TILLMAN COULD NOT HAVE RAISED THE 
ISSUE PREVIOUSLY. 
The state has argued that Mr. Tillman should be barred from asserting the claim 
that his Fourteenth Amendment Due Process rights were violated by the state's failure to 
provide him with taped and transcribed interviews conducted in connection with the pre-
trial polygraph tests of Carla Sagers. The basis of the state's argument is the contention 
that Mr. Tillman could have raised the issue in previous habeas corpus proceedings, but 
did not. Therefore, he should be barred from raising the issue now. 
Grounds for post-conviction relief in Utah include circumstances in which "the 
conviction was obtained or the sentence was imposed in violation of the United States 
Constitution or the Utah Constitution." Utah Code Ann. §78-35a-104(l)(a)(1996). The 
Fourteenth Amendment to the United States Constitution and Article 1 Section 7 of the 
Utah Constitution accord due process rights to an accused. These rights are violated 
when the state withholds material favorable evidence from defense counsel at trial. 
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The rules governing the seeking of post-conviction relief in Utah preclude relief 
when the issue a petitioner seeks to raise could have been but was not raised in a previous 
request for post-conviction relief. U.C.A. §78-35a-106 (l)(d)(1996). The Post-
conviction Remedies Act provides further that a cause of action accrues "on the date on 
which the petitioner knew or should have known, in the exercise of reasonable diligence, 
of evidentiary facts on which the petition is based." U.C.A. §78-35a-107(2)(e)(1996). 
No relief will be granted unless the petition is filed within one year after the cause of 
action has accrued. U.C.A. §78-35a-107(l)(1996). However, if the court finds that the 
interests of justice are incompatible with a strict application of this filing deadline, the 
court may excuse a petitioner's failure to file a claim in a timely manner. U.C.A. §78-
35a-107(3) (1996). Finally, Rule 65C of the Utah Rules of Civil Procedure provides that 
a petition for post-conviction relief set forth all of the petitioner's claims. Additional 
claims may not be raised in subsequent proceedings "except for good cause shown." 
Utah R. Civ. P. 65C(c). 
The state proposes that post-conviction counsel, had they exercised reasonable 
diligence as required by statute, would have filed a discovery request seeking access to 
the county attorney's archived file of discoverable materials from Mr. Tillman's trial. 
Post-conviction counsel concede that this is something they did not do. PR. 802:248. 
The state imagines that, had post-conviction counsel made such a request in earlier habeas 
proceedings, they would have received the withheld transcripts sooner, and could 
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therefore have raised this issue sooner. It is counsel for petitioner's lack of diligence 
which has caused this unreasonable delay. Petitioner should not be rewarded with relief 
on a claim he could and should have raised many years ago. 
There are several problems with the state's argument. District court judge Leslie 
Lewis found that only a member of the prosecution team, not a member of the defense 
team, could have taped the polygraph interviews and had them transcribed. PR. 755.17 
Only a member of the prosecution team could have placed the transcripts in the state's 
"open file." Appellate counsel for the state do not know when the withheld transcripts 
made their way into the county attorney's Tillman files. The transcripts may have been in 
the files at the time of the first habeas proceedings, or they may not. The transcripts may 
have been in the files at the time of the second habeas proceedings, or they may not. The 
state is positing an ongoing duty on defense counsel to continually re-examine the state's 
files on the lookout for previously hidden exculpatory evidence. This proposition is 
actually quite outrageous since the state explicitly represented at trial that the evidence at 
17
 The circumstantial evidence that this prosecution team member was lead 
prosecutor Mike Christensen is strong. Interviews which he watched and listened to from 
the six-foot-long, three-foot-wide observation booth of the polygraph suite were taped. 
They were taped while he was in the booth, otherwise he would not have recognized the 
contents of the tapes as being questions and answers he had heard during the polygraph 
interviews Sergeant Thirsk conducted with Carla Sagers. If Mr. Christensen did not 
personally start and stop the tape recorders, he would have seen who did. Sergeant 
Thirsk, Jim Barber, Marty Verhoef, and Earl Xaiz all made averments and gave testimony 
consistent with each other but contradicting the averments and testimony of Mike 
Christensen. The conflicts in their statements cannot be resolved. Someone is lying, and 
the evidence points to Mike Christensen. 
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issue did not exist. R. 1598, 1599. It is the responsibility of defense counsel in this 
paradigm to assume that the state may be lying and to continually seek to verify the 
truthfulness of the state's representations regarding evidence. 
Mr. Tillman's position is that such vigilance on the part of defense counsel is not 
contemplated by the term "due diligence." Considering that the state expressly denied the 
existence of transcripts of Carla Sagers' polygraph interviews, and that the state had an 
on-going duty to disclose material, favorable evidence, Mr. Tillman located the 
transcripts as soon as he reasonably could: when they were provided to him by the state.18 
The United States Supreme Court's analysis of when an issue not fully developed 
in state habeas proceedings is procedurally barred in federal habeas proceedings is 
instructive by analogy here. In Strickler v. Greene, 527 U.S. 263 (1999), for example, the 
defendant had failed to make a claim under Brady v. Maryland, 373 U.S. 83 (1963) in 
state post-conviction proceedings, but then attempted to raise it in federal court. The 
federal district court granted relief, but the federal court of appeals held that relief was 
procedurally barred because the factual basis for the claim was available to Mr. Strickler 
when he filed his state habeas corpus petition. The court's position was that Mr. 
Strickler's post-conviction counsel had not reasonably relied on the state's open-file 
18Even assuming that Mr. Tillman could and should have learned of the existence 
of the transcripts sooner than he did, with the result that the cause of action would have 
accrued sooner than May, 2001, it would be appropriate for the Court to excuse Mr. 
Tillman's failure to file his petition within one year of accrual as permitted by the statute. 
It is hard to imagine facts under which justice might more clearly indicate the propriety of 
this course. 
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policy (although such reliance by trial counsel had been reasonable). The United States 
Supreme Court commented: "For reasons we do not entirely understand, the Court of 
Appeals thus concluded that, while it was reasonable for trial counsel to rely on the open 
file policy, it was unreasonable for postconviction counsel to do so." Strickler, 527 
U.S.at 279 footnote 18. The Court reasoned that an "open file" policy instituted by the 
prosecution at the inception of the case continues to be the policy of the state in 
proceedings on a petition for post-conviction relief. Strickler 527 U.S. at 287 footnote 
31. The Supreme Court went on to explain: 
If it was reasonable for trial counsel to rely on, not just the presumption that the 
prosecutor would fully perform his duty to disclose all exculpatory materials, but 
also the implicit representation that such materials would be included in the open 
files tendered to defense counsel for their examination, we think such reliance by 
counsel appointed to represent petitioner in state habeas prodeedings was equally 
reasonable." 
Strickler, 527 U.S. at 284. 
The Supreme Court found "cause" for the defendant's failure in that case because 
(1) the prosecution had withheld exculpatory evidence, (2) the defendant had reasonably 
relied on the state's open file policy, and (3) the state had answered a claim of ineffective 
assistance by trial counsel (for failure to file a motion requesting all Brady materials) by 
asserting that trial counsel had reasonably relied on the state's open file policy. The 
Court left open the question of whether one or two of these three factors would be enough 
to establish cause for a petitioner's having failed to raise a Brady claim in state habeas 
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proceedings. 
Mr. Tillman's failure to raise his Brady claim sooner is the result of circumstances 
comparable to those in Banks and Strickler. The state knew of but withheld from Mr. 
Tillman the favorable evidence at issue here.20 Mr. Tillman reasonably relied on the 
state's open file policy. 
In Mr. Tillman's case, the state did not assert in state habeas proceedings that the 
concealed evidence did not exist. But whereas the petitioners in Banks and Strickler 
apparently had reason to suspect the key witnesses had had undisclosed contacts with the 
state and raised the issue, thus drawing a denial from the state, Mr. Tillman had no reason 
to suspect the existence of undisclosed recordings and transcripts.21 The United States 
19In its recent decision in Banks v. Dretke, 2004 WL 330040 (US), the United 
States Supreme Court conducted this same analysis. In Banks as in Strickler, the state 
knew of but kept back favorable evidence; the accused relied on the state's promise to 
disclose all Brady material; and the state confirmed during state habeas proceedings that 
it had fully disclosed relevant evidence to the accused (by denying petitioner's assertion 
that a witness for the state at trial was a government informant, when in fact he was). The 
argument for cause was stronger in Banks than in Strickler, since the state's witnesses had 
falsely testified at trial that they did not meet with or take money from representatives of 
the state, and the prosecutor allowed the false testimony to stand. 
20
 The Supreme Court has held that evidence known to exist by any member of the 
prosecution team is evidence that is known to exist by the state. Whether the tapes and 
transcripts were made by prosecutor Mike Christensen, co-counsel Jenny Christensen, 
Detective Chapman, Sergeant Thirsk, or some other prosecutor or police officer who 
assisted with the case against Mr. Tillman is irrelevant. The fact is that Judge Lewis 
found the recordings and transcriptions were made by the state, not by counsel for Mr. 
Tillman. P.R. 759. 
21
 The basis for initial suspicion in Mr. Banks' case appears to have been Farr's 
(continued...) 
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Supreme Court refused to recognize a procedural duty on the part of defense counsel to 
assert constitutional error "on the basis of mere suspicion that some prosecutorial misstep 
may have occurred." Strickler, 527 U.S. at 286-287. 
The Supreme Court explained in Banks that "Our decisions lend no support to the 
notion that defendants must scavenge for hints of undisclosed Brady material when the 
prosecution represents that all such material has been disclosed." Banks, 2004 WL 
330040 at 16. The Court elaborated: 
The State here nevertheless urges, in effect, that 'the prosecution can lie and 
conceal and the prisoner still has the burden to . . . discover the evidence/ (cit. 
omitted), so long as the 'potential existence' of a prosecutorial misconduct claim 
might have been detected (cit. omitted). A rule thus declaring 'prosecutor may 
hide, defendant must seek,' is not tenable in a system constitutionally bound to 
accord defendants due process.' Banks, 2004 WL 330040 at 16. 
Petitioner in Banks did not ask for the transcribed interview with the state's 
witness Cook, because he had no reason to suspect the existence of the transcript. No 
transcribed statements by Cook had been provided to Banks. Cook had testified that he 
had never discussed his testimony with the prosecution. The prosecution had allowed that 
assertion to stand. 
Mr. Tillman, on the other hand, had received transcripts of three interviews 
2
 ^ ...continued) 
status as a police informer in Arkansas coupled with Demetra Jefferson's (Farr's sister-in-
law) assertion that Fair had close ties to local law enforcement. In Strickler, a letter 
published in a local paper from the witness to the victims's abduction might have tipped 
petitioner off that the witness had been heavily coached. But the court found that the 
state's open file policy made it unlikely that petitioner would suspect impeaching 
evidence was being withheld. Strickler 527 U.S. 263 at 285. 
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conducted with Carla Sagers. Polygrapher Ken Thirsk had testified that he made no 
recordings of his interviews with Ms. Sagers. Why would Mr. Tillman assume or suspect 
that this was untrue, and that the state, while providing other statements, had concealed 
these? Mr. Tillman was in the position posited by the United States Supreme Court in 
Strickler in which some Brady materials have been made available in the state's open file. 
It is "especially unlikely that counsel in this situation would have suspected that 
additional impeaching evidence was being withheld." Strickler, 527 U.S. at 285. 
Prosecutor Mike Christensen claims, like the prosecutor in Strickler, that he was unaware 
of the additional Brady materials. The Supreme Court points out in Strickler, "The 
prosecutor must have known about the newspaper articles and Stoltzfus's meetings with 
Claytor, yet he did not believe that his prosecution file was incomplete." Strickler, 527 
U.S. at 285. If the prosecutor could not guess at the existence of missing Brady materials 
and locate them, how could the accused? -
To summarize, Mr. Tillman's argument by analogy to the discussions of cause in 
Banks and Strickler is that the state suppressed favorable evidence, that Mr. Tillman 
reasonably relied on the state's open file policy, and that Mr. Tillman had no basis for 
accusing the state of having withheld interview transcripts, thus inviting the state either to 
admit or deny their existence (the third prong of the test). Just as Mr. Banks was not 
remiss in failing to ask for the transcript withheld in his case, Mr. Tillman should not be 
found to have been remiss in not asking for the transcripts withheld from him. Mr. 
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Tillman urges the Supreme Court to uphold Judge Lewis's ruling finding no procedural 
bar to the raising of a claim of denial of due process based on the state's withholding of 
material exculpatory evidence at trial. 
II. THE DISTRICT COURT'S ORDER GRANTING MR. TILLMAN'S 
PETITION FOR POST-CONVICTION RELIEF IS PROPER BECAUSE 
MR. TILLMAN ESTABLISHED THAT THE STATE FAILED TO 
DISCLOSE FAVORABLE, MATERIAL EVIDENCE IN A TIMELY 
MANNER. 
Mr. Tillman argued below, and the district court judge agreed, that the state failed 
to disclose favorable, material evidence to him in a timely manner. The state's failure to 
disclose complete transcripts or audio recordings of the polygraph interviews with Carla 
Sagers before or during trial violated Mr. Tillman's due process rights under the 
Fourteenth Amendment to the United States Constitution as well as under Article 1, 
section 7 of the Utah Constitution. State v. Bisner, 37 P.3d 1073, 1082 (Utah 2001). 
The United States Supreme Court held in Brady v. Maryland, 373 U.S. 83 (1963) 
that "the suppression by the prosecution of evidence favorable to an accused upon request 
violates due process where the evidence is material either to guilt or to punishment, 
irrespective of the good faith or bad faith of the prosecution." Brady, 373 U.S. at 87. 
The Court has since held that Brady evidence must be disclosed to the accused even when 
it has not been requested by the accused. United States v. Agurs, All U.S. 97, 107 
(1976). Both exculpatory evidence and impeachment evidence are favorable to the 
accused within the meaning of Brady. Strickler, 527 U.S. at 281-282. Impeachment 
evidence is favorable to the accused because it may make the difference between 
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conviction and acquittal when used effectively. United States v. Bagley, 473 U.S. 667, 
676 (1985). Evidence favorable to the accused in possession of any member of the 
prosecution team, including police officers, is deemed to be in possession of the 
prosecutor. Kyles v. Whitley, 514 U.S. 419, 437-438 (1995). 
A Brady violation exists where the evidence at issue is favorable to the accused 
(either exculpatory or impeachment evidence); the evidence was deliberately or 
inadvertently suppressed by the state; and the evidence is material, that is, prejudice 
resulted from the non-disclosure. Strickler,521 U.S. at 281-82. All three elements being 
present on the facts of this claim, Mr. Tillman urges the Supreme Court to uphold the 
ruling of the district court setting aside his sentence and ordering a new sentencing 
hearing in his case. 
The United States Supreme Court's ruling in Strickler is useful in introducing Mr. 
Tillman's analysis of the Brady issue in his case. The facts of Strickler are that Mr. 
Strickler and Mr. Henderson kidnapped the victim, Leanne Whitlock, from the parking lot 
of a mall. They and an accomplice drove Ms. Whitlock into the woods where they raped 
and killed her by beating her and dropping a small boulder onto her head. Strickler and 
Henderson were tried separately. Strickler was sentenced to death, Henderson to life. 
Evidence against Strickler and Henderson was provided by witnesses who saw 
them and observed their demeanor at the mall, including a witness who saw the actual 
abduction at around 7 p.m. This witness, Anne Stoltzful, testified in harrowing detail 
30 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
about the kidnapping. 
After his conviction and death sentence were affirmed on direct appeal, Strickler 
sought post-conviction relief in state court. Strickler's post-conviction counsel (not the 
same lawyers who represented him at trial) argued as one ground for relief that trial 
counsel had been ineffective in not filing a Brady motion seeking disclosure of all 
exculpatory evidence known to the state or in possession of the state. The state responded 
that this did not constitute ineffective assistance since the prosecutor had maintained an 
open-file policy. The circuit court agreed with the state, and the state supreme court 
22However, Anne Stoltzfus was not central to the state's case as Carla Sagers was 
to Mr. Tillman's prosecution. Evidence of Strickler's guilt was extensive. At 7:30, a 
witness saw the victim's car (in which she had been abducted) 25 miles from the mall, 
near the cornfield where the dead woman's body was eventually found. This witness 
identified Strickler as the driver. The witness noticed a white woman in the front seat 
with Strickler (the victim was black) and a second man in the back seat. The car turned 
off a paved road onto a dirt road. Half an hour later, at 8:00, a witness saw the car at 
Buddy's Market with two men in the front seat. 
From 9:00 to 1:00 a. m. or 2:00 a.m. both Strickler and Henderson were seen by 
numerous witnesses at a bar in Staunton, Virginia. While at the bar, Henderson gave the 
victim's watch to another woman. Strickler spent most of his time with a woman named 
Tudor. She noticed blood on Strickler's jeans and a cut on his knuckle. She left the bar 
with Strickler and Henderson and heard a conversation between them about killing a 
black person with a rock. At one point, Strickler drew a knife and threatened to stab 
Henderson for driving recklessly. Strickler then drove the car to Kenneth Workman's 
apartment. Workman testified that Henderson had blood on his pants and said he had 
killed a black person. Strickler and Tudor left Henderson at the apartment. In the next 
few days, Strickler gave Tudor a necklace the victim was wearing when she was last seen 
and tried to use the victim's bank card. Tudor also saw the victim's license in the car. 
Strickler and Tudor abandoned the car, but it was traced to them with forensic evidence. 
Police retrieved a bag from Tudor containing some of the victim's identification cards as 
well as a blood and semen stained item of her clothing. 
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affirmed. 
During federal habeas corpus proceedings, the state provided petitioner with I 
documents which could have been used to impeach Ms. Stoltzfus, the woman who 
witnessed the abduction from the mall parking lot, at trial. These documents consisted of 
interview notes written by a police investigator and notes and letters written by Ms. 
Stoltzfus and the investigator. The documents demonstrated the evolution of Ms. 
Stoltzfus's recollections of the abduction over time from less detailed and certain to more 
detailed and certain. 
Testimony from the prosecutor was that three of the documents had been available 
in his open files before and during trial. Henderson's lawyer swore the documents were 
not in the file; Strickler's lawyer was equivocal. Both sides agreed that the remaining 
five documents had not been in the file. Like the prosecutor in Mr. Tillman's case, the 
Strickler prosecutor claimed never to have seen the withheld documents himself until they 
were disclosed in federal habeas proceedings. Thus the facts surrounding the disclosure 
of the documents and the nature of the documents as additional impeachment material are 
similar to the facts in Mr. Tillman's case. The difference is in the relative importance of 
the witness (Stoltzfus v. Sagers) to the state's case. 
In Strickler the federal district court held in its hearing on the petition for post-
conviction relief that the five items of withheld evidence were sufficiently prejudicial to 
undermine confidence in the jury's verdict and granted the writ. The federal court of 
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appeals vacated the district court decision in part and remanded. The court of appeals 
held that relief was procedurally barred because the factual basis for the claim was 
available to Mr. Strickler when he filed his state habeas corpus petition. The court's 
position was that Mr. Strickler's post-conviction counsel had not reasonably relied on the 
state's open-file policy (although such reliance by trial counsel had been reasonable). 
The United States Supreme Court disagreed, finding that post-conviction counsel's 
reliance on the state's open file policy in post-conviction proceedings had been 
reasonable. Strickler, 527 U.S. at 284. 
As to the question of prejudice, the federal district court found that the withheld 
Brady evidence was material. Specifically, the district court found a reasonable 
likelihood of a more favorable outcome at trial had the Brady evidence been disclosed. 
The federal court of appeals and the United States Supreme Court disagreed. Although 
Ms. Stoltzfus's testimony was vivid and compelling, other eyewitness testimony, forensic 
evidence and additional physical evidence outlined above in this argument amply 
supported the conviction.23 
In the face of extensive evidence of guilt, it is possible but not probable that the 
jury would have returned a more favorable verdict had Ms. Stoltzfus been severely 
impeached, as she could have been but for the suppression of the Brady evidence. 
23For example, the weight and size of the rock used to kill the victim coupled with 
the character of her injuries supported a scenario in which the rock was lifted by two 
people. 
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Similarly, with respect to the penalty, the Supreme Court found it significant that Ms. 
Stoltzfus's testimony did not relate directly to the penalty and was not relied upon by the 
prosecutor in his penalty phase argument. Strickler, 527 U.S. at 295. While Ms. 
Stoltzfus's testimony portrayed Mr. Strickler as a violent man, it was not as damaging as 
evidence that he spent the night after the murder partying, carried a knife with which he 
threatened Henderson after the murder, and committed the murder by dropping a 69 
pound boulder on the head of a complete stranger. Strickler 527 U.S. at 295, 296. 
Anne Stoltzfus's testimony was only a fraction of the total evidence both of 
Strickler's guilt and of the risk that he would commit acts of violence in the future. By 
contrast, the prosecution had no case against Mr. Tillman without Carla Sagers. Most 
importantly, Sagers was essential to the argument of Tillman's future dangerousness. Mr. 
Strickler's victim was a stranger to him. His choice of Whitlock as a victim demonstrated 
the randomness of the violence Strickler was capable of inflicting. Mr. Tillman's crime, 
against the new boyfriend in a love triangle, lacks this quality of randomness. 
The United States Supreme Court's recent decision in Banks v. Dretke, 2004 WL 
330040 (U.S.) also applies the Brady analysis in a factual context similar to the one in Mr. 
Tillman's case. Delma Banks was convicted of the 1980 murder of a sixteen-year-old 
boy. Sheriffs Deputy Willie Huff, police investigator, learned that the victim had been in 
the company of Banks late on the evening of his death. A confidential informant (Fair) 
contacted Officer Huff with the information that Banks was going to Dallas to pick up a 
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weapon. Officer Huff followed Banks to Dallas and arrested him after he visited a 
residence there. Banks had a gun in the car. Returning to the residence Banks had 
visited, Officer Huff interviewed the occupant, Charles Cook. Officer Huff located a gun 
in the residence which Cook said had been left there several days before by Banks. This 
second gun turned out to be the murder weapon. 
Other evidence against Banks was that Farr had asked him to procure a gun they 
could use to do some robberies. Banks admitted that he had gone to Dallas to get a gun 
for Farr, but said that Farr planned to commit the robberies alone and that he (Banks) had 
never agreed to be involved. Farr testified that Banks had said that if anything went 
wrong during a robbery, he would take care of it. 
Charles Cook testified that Banks visited him in Dallas on the morning after the 
murder driving a car of the same make and color as the victim's car. Banks had blood on 
his leg and testified that he had "gotten into it" with a white boy. Later he admitted that 
he had killed the white boy "for the hell of it" and taken his car. Banks had a gun, which 
he left in Dallas along with the stolen car. Cook sold the gun and abandoned the car in 
West Dallas. 
Prior to trial, the state represented to the defense that they would provide the 
defense with all discoverable evidence. Nevertheless, the state withheld impeachment 
evidence as to both Farr and Cook. The state also stood silent when Farr and Cook 
testified untruthfully at trial. Farr testified on cross examination that he had never taken 
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any money from police officers in regard to this case and that he had not made any 
statements to police about the case until a few days before trial. Cook denied having 
discussed his testimony with the prosecutor. 
The testimony outlined above turned out to be incorrect. In the context of habeas 
proceedings, Farr explained in a 1999 affidavit that he was a paid informant and that he 
helped Officer Huff with the Banks investigation in order to avoid being prosecuted on 
drug charges. He asked Banks to get him a gun. Farr never intended to commit robberies 
with the gun, but was merely setting Banks up. Farr received $200 from the police for his 
assistance. Cook was also lying when he said he had not talked to the state about his 
testimony. He was intensively coached on more than one occasion by Officer Huff and 
prosecutors. One of these coaching sessions was taped and transcribed. 
Banks was sentenced to death. One of the aggravating circumstances was the 
probability that Banks would commit future acts of violence. Evidence for this special 
circumstance was Farr's testimony that he and Banks planned to do robberies together 
and that Banks had said he would "take care of it" if they ran into any trouble. 
Additionally, Banks's brother-in-law testified that Banks pistol-whipped him in the 
course of an argument. 
The post-conviction history in Banks is complex.24 The United States Supreme 
24After two unsuccessful petitions for post-conviction relief, Banks filed a petition 
alleging Brady violations in regard to the withheld evidence. The prosecution denied that 
a violation had occurred. The state district court denied relief, and the denial was upheld 
(continued...) 
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Court recently held that Farr's status as an informant was material to the sentencing 
decision in the case and that a certificate of appealability should issue on the Cook Brady 
claim. 
Comparing the facts of Banks to the facts of Mr. Tillman's case supports a finding 
that the withheld transcripts are material. In Mr. Banks's case as in Mr. Tillman's, the 
prosecutor posited Mr. Banks's future dangerousness as aggravation justifying imposition 
24(...continued) 
on appeal. Banks filed a petition alleging the same grounds for relief in federal court. 
For the first time, Banks filed affidavits from Farr and Cook backing up his claims about 
withheld evidence. Before the hearing on the petition, the federal magistrate ordered 
discovery of the county attorney's files in Banks's case. A seventy-four page transcript of 
an interview with Cook in which he was heavily coached to tell a believable story was in 
the file. At the evidentiary hearing, Officer Huff admitted that Farr was an informant 
who received $200 for his assistance. The federal magistrate granted relief as to the 
sentence because of the withheld evidence of Farr's informant status coupled with 
inadequate penalty phase representation by defense counsel, but not as to the conviction, 
since there was inadequate evidence that the state had a deal with Cook. Banks's motion 
to amend the magistrate's report on the grounds that it did not address the issue of the 
withheld transcript of the interview with Cook was denied by the federal district court on 
the grounds that a Brady violation as to the transcript had not been properly pleaded. 
The Court of Appeals for the Fifth Circuit reversed the federal district court 
decision granting relief as to the Farr Brady claim and denying a certificate of 
appealability on the Cook Brady claim. The court of appeals found that Banks should 
never have been given a hearing by the federal magistrate on his Brady claims because he 
could have raised them in earlier habeas proceedings in the exercise of due diligence. 
Thus the hearing and the evidence it produced were procedurally barred. The court of 
appeals found further that Farr's status as an informant was not relevant within the 
meaning of Brady since Banks had successfully impeached Farr at trial with evidence that 
Farr had been an unreliable police informant in Arkansas, and Banks had admitted getting 
a gun for Farr to use in committing robberies. The United States Supreme Court granted 
cert and reversed the court of Appeals' judgment dismissing Banks's Farr Brady claim as 
well as the denial of a certificate of appealability on the Cook Brady claim. 
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of the death penalty. Farr's testimony was central to the argument of future 
dangerousness since he testified that he and Banks planned to commit armed robberies 
together and that Banks would be the one to deal with trouble should it arise. Banks, 
2004 WL 330040 at 5, 8-9. Similarly, Carla Sagers' testimony was central to the penalty 
phase argument that violence committed by EIRoy Tillman would only end with his 
death. And whereas Tillman's victim was known to Tillman, Banks's, like Strickler's, 
was apparently a stranger randomly chosen and killed "for the hell of it." If evidence 
which could have impeached Farr's claims regarding Banks's future dangerousness was 
material, evidence impeaching Carla Sagers' claims regarding EIRoy Tillman's future 
dangerousness are material. 
The State has conceded that the withheld evidence at issue was favorable to Mr. 
Tillman.25 The real issue is whether the evidence is material; that is, whether prejudice 
flowed from the non-disclosure. Prejudice results when the content of the withheld 
evidence is such that had it been disclosed, a different outcome would have been 
reasonably probable. Bagley, 473 U.S. at 682.26 
25While the transcripts do not tend to exculpate Mr. Tillman, they do contain ample 
material which could have been used to impeach the co-perpetrator, Carla Sagers, at trial. 
Within the meaning of Brady, then, the transcripts are evidence favorable to the accused. 
26
 Where the prosecution has knowingly introduced perjured testimony or 
knowingly allowed incorrect testimony to stand, the United States Supreme Court has 
applied a higher standard. In such cases reversal of a conviction or vacating of a sentence 
is warranted if there is any reasonable likelihood that the false evidence could have 
affected the jury's decision. United States v. Agurs, All U.S. 97, 103 (1976). See also 
(continued...) 
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In evaluating the materiality of evidence, the question for the Court is whether Mr. 
Tillman received a fair trial without the transcripts. The mere fact that the verdict is 
supported by sufficient evidence even without the withheld evidence does not necessarily 
lead to the conclusion that the trial was fair. Strickler, 527 U.S. at 290. A fair trial is one 
that produces a verdict worthy of confidence. Kyles, 514 U.S. at 434. In this case, the 
question is not merely whether having copies of the transcripts and tapes at trial would 
more likely than not have produced a sentence of life instead of a sentence of death. See 
Kyles at 434. The question is whether the transcripts can reasonably be taken to put the 
whole case in such a different light as to undermine confidence in the verdict.27 Kyles, 
514 U.S. at 435. The withheld evidence must be evaluated in the context of the entire 
record. Agurs, All U.S. 97, 112 (1976). The weaker the evidence supporting the jury's 
verdict, the greater the likelihood that the undisclosed evidence would have produced a 
different verdict. The Utah Supreme Court explained in State v. Jarrell, 608 P.2d 218 at 
(...continued) 
Giglio v. United States, 405 U.S.150 at 153-154 (1972). In spite of compelling 
circumstantial evidence that prosecutor Mike Christensen knew he was eliciting untrue 
testimony when he asked polygrapher Sergeant Thirsk if the pre- and post-test interviews 
had been taped, however, Judge Lewis declined to apply this standard. Judge Lewis 
instead applied the higher standard of reasonable probability in setting aside Mr. 
Tillman's death sentence. 
27The United States Supreme Court reversed in Kyles because "disclosure of the 
suppressed evidence to competent counsel would have made a different result reasonably 
probable." Kyles, 514 U.S. at 441. " . . . the question is not whether the state would have 
had a case to go to the jury if it had disclosed the favorable evidence, but whether we can 
be confident that the jury's verdict would have been the same." Kyles, 514 U.S. at 453. 
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224 (Utah 1980) that "additional evidence of relatively minor importance might be 
sufficient to create a reasonable doubt" when the validity of the verdict is already < 
debatable. 
1. Evidence showing Carla Sagers' demeanor while talking 
about planning and committing the murder of Mark Schoenfeld would 
have put the case in a different light by making Sagers' claims about 
her role in the murder and her fear of EIRoy Tillman less believable to 
the jury, thus undermining confidence in the sentence of death. 
The district court counted approximately sixty notations in the partial transcripts 
indicating laughter by Carla Sagers. The state has argued that Carla Sagers' state of 
mind was not relevant to the sentencing inquiry, that laughter is not indicative of 
deception, and that the tapes would not have been admissible, anyway. 
The state relies on People v. Beardslee, 806 P.2d 1311 (Cal. 1991) for the 
assertion that evidence of Carla Sagers laughter as tending to show her state of mind was 
not relevant to the sentencing inquiry. In Beardslee, the California Supreme Court upheld 
a trial court ruling excluding from evidence a poem written by a co-perpetrator of the 
murders. The poem seemed to express pride in the murders. Mr. Tillman responds that 
the poem was (at least to some extent) a reflective or interpretive work of art removed 
from the actual events surrounding the murder, whereas the interview transcripts at issue 
here are directly relevant to actual events surrounding the murder. The transcripts are 
relevant evidence which could have been used for impeachment purposes. Carla Sagers' 
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demeanor during the interview probably would have diminished her credibility.28 
Mr. Tillman's position is that whether Carla Sagers' laughter undermined 
confidence in her truthfulness would have been a question of fact for the jury to decide. 
And whether or not the tapes which the state has apparently destroyed without alerting 
Mr. Tillman to their existence would ultimately have been admissible in whole or in part, 
the transcripts could have been used to cross examine Ken Thirsk and Carla Sagers about 
the numerous occurrences of laughter.29 
Prosecutor Mike Christensen set up a dynamic in which Ken Thirsk was pitted 
against Carla Sagers, his word against hers. Carla was the good guy; Sergeant Thirsk was 
the bad guy. R. 1597-1608. This was necessary because Sgt. Thirsk was allowed to 
testify that he had told Carla Sagers he didn't believe her story. He was allowed to testify 
that he had told her he believed she was more involved than she admitted, that she had 
struck some of the blows to Mark Schoenfeld's head. R. 1588-1589. Had Mr. Tillman 
had access to the tapes and transcripts showing Carla's frequent laughter during these 
28Perhaps the poem in Beardslee would not have been irrelevant if the writer had 
claimed that she provided limited assitance to Mr. Beardslee in committing the homicide 
because she was afraid of him, but had then written a poem saying that she did not fear 
Beardslee and that she participated in the homicide because she wanted to. 
29Mr. Tillman stresses to the Court that although the state has only given him 
partial transcripts, the state also had possession of interview tapes in December 1982 and 
January 1983. The state had a duty to give Mr. Tillman copies of the tapes before trial, 
when the tapes were made. The tapes certainly would have been admissible in the penalty 
phase under U.C.A. §76-3-207 (2) (1982): "Any evidence the court deems to have 
probative force may be received regardless of its admissibility under the exclusionary 
rules of evidence." 
41 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
4 
interviews, the jury might have concluded that Carla, not Sergeant Thirsk, was the bad 
guy and that her version of events could not be trusted. f 
The withheld evidence demonstrated Carla Sagers' demeanor while talking about 
her participation in the murder. This evidence is relevant to Ms. Sagers' truthfulness and 
i 
therefore to her level of direct involvement in the murder relative to Mr. Tillman. Ms. 
Sagers testified at trial that her role in the actual killing of Mark Schoenfeld was minor 
and that she was intimidated by EIRoy Tillman into cooperating with him. Her frequent 
laughter while discussing the murder could be interpreted as contradicting these claims. 
Her flippancy arguably demonstrates an indifference to the suffering of Mark Schoenfeld 
which makes the proposition that she played a greater role than that admitted believable. 
Her laughter arguably also discredits her claims that she acted out of fear and 
intimidation. 
Carla Sagers' laughter in the withheld transcripts combined with her failure to 
mention that Mr. Tillman had physically or psychologically abused or dominated her 
tends to show she was lying (or at least grossly exaggerating) when she said she was 
afraid of Tillman and cooperated in the murder out of fear of his "revengefulness." This 
is very significant because in the sentencing phase, the prosecutor argued that Carla was 
dominated by Tillman. The laugher undermines this view of Carla which was crucial to 
the state's argument of Tillman's future dangerousness. It is directly relevant to the jury's 
deliberations on future dangerousness in the penalty phase, directly relevant to the 
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question, "What kind of person is EIRoy Tillman?' 
In finding that the evidence withheld by the state in Strickler was material, the 
United States Supreme Court relied in part on the fact that the testimony of Ms. Stoltzfus 
was not germane to sentencing and that the state had not referred to her testimony in 
closing arguments in the penalty phase. Those facts contrast with the facts in Mr. 
Tillman's case in which Carla Sagers' testimony was germane to sentencing and was a 
centerpiece of the state's closing arguments in the penalty phase. 
Prosecutor Mike Christensen began his penalty phase argument by referring to 
several themes enunciated by "various of the victims, various of the State's witnesses."31 
R. 1934. He ends up by counting Carla Sagers, Lori Groneman, Doris Tillman, and 
Roscoe Fowler among EIRoy Tillman's victims. Mr. Christensen reminds the jury that 
Mr. Tillman told Lori Groneman, "You don't know who you're dealing with," that he 
said he would get back at her, that he said he never forgot. R. 1935. 
Christensen went on to contrast Sagers and Tillman. He characterized the defense 
argument as an attempt to place "the blame" on Carla Sagers. R. 1936. In his rhetoric he 
30This question was central to the state's guilt and penalty phase arguments. R. 
1760, 1772, 1848. 
31
 The idea that Carla Sagers was a good girl who feared and was dominated by 
EIRoy Tillman, ultimately being forced by him to participate in the murder, is also 
developed in the state's guilt phase arguments. At one point, Mr. Christensen argues, 
"[Carla Sagers] got subjected into this situation because of the fact that she was a virgin, 
because of the fact that she felt guilty about an abortion and all the rest." R. 1841. See 
also R. 1751, 1757-58, 1763-69. See defense counsel's argument of this point at P.R. 
802:257-258. 
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posits monolithic blame, "the" blame, which can only rest at one door. He acknowledges 
that jurors may have asked themselves, "Well, if we execute or find the sentence of death < 
against Mr. Tillman, shouldn't we also find one against Carla Sagers?" R. 1936. Mr. 
Christensen goes on to remind the jury of the instructions on "mitigating circumstances of 
an individual in terms of their involvement with the crime." Based on those instructions, 
Mr. Christensen argues that it must be clear to the jury why Carla Sagers received an 
immunity grant and ElRoy Tillman remains the culprit. R. 1937. Referring to the 
instruction on mitigation, Mr. Christensen says, "It talks in there as to whether or not the 
defendant has significant history of prior criminal activity and you recall Carla5 s 
testimony, she has never even been arrested before." R. 1937. 
Mr. Christensen continues the argument by introducing the need for a risk 
assessment of ElRoy Tillman. R. 1938. He offers the jury advice in "assessing the risk of 
Mr. Tillman." R. 1939. Mr. Christensen talks about Mr. Tillman's criminal history and 
his behavior while out of prison. Among other things, Mr. Christensen talks about Mr. 
Tillman's manipulation of Carla Sagers, how he led her along, "led [her] to believe one 
thing when another was occurring. And I think you look at Carla Sagers and the 
devastation that has occurred to her life and you say to yourself, 'There is a lot of victims 
in this case.'" R. 1939. 
Mr. Christensen asks the jury to understand what was really going on while ElRoy 
Tillman and Carla Sagers were together and to understand why Carla did the things she 
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did: because of ElRoy Tillman. R. 1940. Mr. Christensen continues through the 
remainder of the argument to stress the risk posed by Mr. Tillman.32 In his rebuttal 
argument, Mr. Christensen again stresses that a life sentence does not adequately address 
Mr. Tillman's future dangerousness (R. 1972, 1977) and that the jurors have a duty to 
protect the community. R. 1978.33 
Had Mr. Tillman's lawyers been able to examine Carla Sagers and Ken Thirsk 
regarding Carla's laughter throughout the interviews, the jury would probably have been 
less inclined to believe Carla's account of her own relatively minor role in the killing. 
The jury would also have been less inclined to believe that Carla acted out of fear of 
ElRoy Tillman. This lessening of Carla Sagers' credibility on these points could have 
resulted in a sentence of life for ElRoy Tillman by changing the facts of the crime and the 
evidence regarding Mr. Tillman's future dangerousness. 
2. The withheld evidence demonstrates that Carla Sagers was coached to 
"If we execute this man we no longer run the risk associated with what he has 
done in the past and more specifically what he did to Mark Allen Schoenfeld . . . " (R. 
1942); " . . . knowing the risks associated with it, knowing the behavior and temperaments 
of Mr. Tillman . . ." (R. 1944); " . . . may you be able to live with that verdict and be able 
to say to yourselves, That was the appropriate verdict under the circumstances and I can 
rest assured for the future safety of society.'" R. 1945. 
33Mr. Christensen introduced this theme in his guilt phase closing argument: 
"Twelve of you to deliberate the fate not only of Mr. Tillman, but also of the people of 
Salt Lake County, the people who make the laws for their own protection, and when you 
see that balancing scale and that sword that's there, you are balancing those interests not 
only of the defendant in this case, Mr. Tillman, but also the interests of the community, 
and the sword of justice must be swift in carrying out that duty and that responsibility." 
R. 1771. 
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i 
provide a credible narrative regarding the murder. The extent of the 
coaching puts the case in a different light and undermines confidence 
in the sentence of death. 
The state has argued that evidence of coaching is irrelevant and does not serve to 
make the Carla Sagers interview transcripts material within the context of a Brady 
analysis. However, the pervasive, extreme coaching present here amounts to pressure to 
fabricate a believable narrative and undermines Carla Sagers5 credibility.34 Sgt. Thirsk 
was allowed to testify as follows: "At one point I told her I did not believe her answers to 
my questions and told her that I believed she had in fact struck Mark and I made that 
accusation." R. 1588. However, the hidden transcripts reveal that Sgt. Thirsk expressed 
disbelief and urged Sagers5 to craft a credible narrative many times, on almost every page 
of the December 1982 interview (Exhibit 1 below) and on many pages after page 23 of 
the January 1983 interview (Exhibit 2 below). P.R. 751. He tells Sagers that what is 
believable and what is true may be two different things. PR. 140. Another time Sergeant 
Thirsk tells Carla that he has "totally destroyed55 her story with his questions, that too 
34
 The United States Supreme Court in its recent decision in Banks dealt with a 
withheld transcript of an interview with a witness for the state which contained evidence 
of coaching. The question before the Court was whether Banks's failure to amend his 
pleadings alleging a Brady violation in regard to the transcript which unexpectedly 
surfaced in the course of pre-hearing discovery in an evidentiary hearing before a federal 
magistrate constituted waiver of the issue, precluding petitioner from obtaining a 
certificate of appealability for that issue. Because of the narrow purpose for which the 
Court considered the transcript, the court did not arrive at a discussion of the transcript's 
materiality. However, the only grounds for the transcript's relevance noted by the court 
was the appearance of heavy coaching of the witness by the state. The Court did not 
indicate that this evidence of coaching was per se irrelevant; to the contrary, the Court 
ordered a certificate of appealability to issue below. 
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many things don't link up, there are too many inconsistencies. R. 145. 
Had Mr. Tillman received the withheld transcripts at trial, he could have explored 
this heavy handed coaching with Ken Thirsk and Carla Sagers by referring to specific 
instances in the transcripts.35 Revelation of the extent and manner of the coaching 
probably would have led the jury to be less believing of Carla's version of her role in the 
murder as well as of her claims that she was too afraid of ElRoy Tillman to resist his plan, 
since she never offered this fear as a defense in the face of relentless bullying. This 
lessening of Sagers' credibility could have impacted the sentencing deliberations so as to 
produce a life sentence for Mr. Tillman. 
3. The withheld evidence would have put the case in a different light by 
providing valuable impeachment material in regard to Carla Sagers, 
That this evidence was withheld undermines confidence in Mr. 
Tillman's sentence of death. 
Carla Sagers made numerous statements to police and prosecutors before trial, 
some of which were recorded and transcribed. The state provided three of these 
statements to the defense before trial. PR. 87. In addition, the defense had the transcript 
of the testimony Carla Sagers gave at the preliminary hearing in the case. Defense 
Another example: 
Q: How did you know he was going to hit him again? I felt it, nobody buys that. 
A: Well I (laugh). 
Q: Okay nobody buys that. Even if it's true nobody buys it, something has to have been 
happened either within you visual, 
A: Well why else would he have a cover his head up and 
Q: Don't ever say that. Why else would he, it doesn't answer the question. 
PR. 140. See also PR. 141-148, 151-154, 159-164, and 169. 
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i 
counsel had the opportunity at trial to cross-examine Carla Sagers using these four 
transcripts of her prior statements. The position of the state is that the suppressed * 
transcripts do not contain statements or information which would have made a more 
effective cross examination of Ms. Sagers possible. Mr. Tillman's position is that the 
suppressed transcripts contain admissions not made at trial or in the other statements and 
omit claims made by Ms. Sagers at trial, thus affording otherwise unavailable 
impeachment material as well as powerful cumulative impeachment material. 
For example, in regard to Carla Sagers'knowledge of the blows to Mark 
Schoenfeld's head, she admitted in the shorter transcript (Exhibit 1 in district court) that { 
she may have been in the bedroom when at least one blow was struck. "I was on my way 
out. I turned around, I was on my way ou t . . . I could of been in and I could of been out." 
PR. 160. In previous statements, Sagers had categorically denied being in the room when 
the blows'were struck, and she returned to that position at trial. August 19, 1982 
Preliminary Hearing Transcript, p. 122-12636; R. 970. At trial Defense counsel elicited 
testimony from Ken Thirsk regarding Ms. Sagers' equivocation on that point in 
statements made not more than one month before trial. Defense counsel could have 
resolved the conflict between the testimony of Carla Sagers and that of Ken Thirsk in 
favor of Ken Thirsk had he had the withheld transcripts. R. 140, 160, 166, 
36The preliminary hearing transcript is part of the trial record archived in the Third 
District Court, although it has not been repaginated for the purpose of integrating it into 
the appellate record. Consequently, Mr. Tillman will refer to specific pages as they are 
numbered in the preliminary hearing transcript. 
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Another example of the impeachment value of the suppressed transcripts is Carla 
Sagers' explanation of how she assisted in covering up the victim's head between the first 
and second blows. In December or January, Sagers told Ken Thirsk that Tillman asked 
her for "something" without specifying what he wanted or what he intended to use the 
unspecified item for. P.R. 163-164. A few days later at trial, Carla explained to the jury 
that ElRoy Tillman had asked her to hand him an article of clothing that was lying on the 
floor. She gave it to him, and he placed it over Mr. Schoenfeld's head, apparently to 
prevent blood from hitting him and the walls when the second blow was struck. R. 969, 
970. The use of the transcripts would have made it possible for defense counsel to point 
out that Sagers' memory had improved in just a few days, possibly due to coaching by 
Ken Thirsk or the prosecutor. 
Not only did Carla Sagers deny knowing what it was that ElRoy Tillman wanted 
her to hand him or why he needed it in the shorter interview (exhibit 1 below); she was 
also unclear about the sequencing of ElRoy Tillman's putting the "thing" over the 
victim's head and wiping blood off the wall. P.R. 163. When she testified within days or 
weeks of this interview, Ms. Sagers was able to recall the sequence of events. R. 968-
969. Again, having the transcripts would have enabled defense counsel to point out the 
sudden improvement in Sagers' memory. 
The suppressed transcripts are also valuable to the defense for at least one item 
they do not contain. In these, as in her four other transcribed pre-trial statements, Sagers 
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does not explain her complicity in the murder as resulting from her knowledge of 
Tillman's "revengefulness." The importance of this omission cannot be 
overemphasized.37 Carla's fear of EIRoy Tillman was a central theme of the state's case 
and was particularly important in the penalty phase. A compelling argument was made to 
the jury that such a frightening and menacing person as Mr. Tillman could only be 
neutralized with death. 
In the two recorded interviews conducted by Detective Chapman with Carla Sagers 
within days of the homicide, she makes no mention of Tillman's "revengefulness," of 
being afraid of him, or of having been threatened or injured by him. In the deposition 
Mike Christensen and Officer Chapman took on July 21st, 1982, Mike Christensen 
questions Carla Sagers persistently about these issues, seemingly unwilling to take "no" 
for an answer: 
37As Justice Stewart points out in his dissenting opinion in earlier habeas corpus 
proceedings, the state did not have a slam dunk case for sentencing Mr. Tillman to death. 
Evidence of his future dangerousness was slim and depended on claims made by Carla 
Sagers: "[Virtually all of the State's case against Tillman came from a person who, 
herself, could have been prosecuted for capital homicide and yet was given total 
immunity from prosecution. The criminal law, for wholly pragmatic reasons, appears to 
have been applied discriminatorily. Furthermore, Carla Sagers' testimony on some points 
was clearly contrived. In addition, Tillman had no record of any prior homicide, a factor 
that has been significant in a number of death penalty cases in this state, especially where 
there was only one homicide. Finally, although Tillman has a criminal record, his most 
serious crimes were committed more than twenty years ago, and only one, attempted 
robbery committed in 1962, appeared to be a crime of violence," Tillman, 855 P.2d at 
231; italics added. 
50 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
Q: Did you love [Tillman] or feel like you did? 
A: I thought I did at one point. 
Q: Did you do these things out of a love for him or did you have other reasons for 
doing these things for him such as information or things like that? 
A: Well, I didn't want to buy the guns but he told me to quit being nervous and 
scared or he would get mad at me. 
Q: Did he ever hit you? 
A: No. 
Q: Ever threaten you? 
A: N o . . . . 
Q: Did he ever threaten to do any injury to your family or anything of that nature? 
A: No. 
Q: Did he ever get rough with you? 
A: Oh, just one time. . . . He said he wasn't mad that I couldn't [shoot Groneman 
and Schoenfeld] but I wouldn't give him the gun. That's when he got mad. 
Q: What happened? 
A: He just told me he never wanted to see me again. He was glad he found out 
what I was like and he was- Well, I finally gave him the gun and he was going to go do it. 
I tried to stop him. I got in front of the door. He just pushed me away and that is the only 
way that he ever pushed me or anything. 
Carla Sagers' July 21, 1982 Sworn Statement, pp. 27-30.38 
In her preliminary hearing testimony a month later on August 18th, Carla Sagers 
testified that she made threatening phone calls to Lori Groneman because "I disliked her 
for what she was doing to him." August 18, 1982 Preliminary Hearing, p. 134. When 
asked why she bought guns for Tillman, Sagers testified that he needed one for his own 
protection. August 18, 1982 Preliminary Hearing, p. 137. Carla Sagers also testified that 
when she called EIRoy to tell him she had not shot and killed Groneman and Schoenfeld, 
Relevant pages of sworn statements of Carla Sagers and Lori Groneman taken by 
Mike Christensen on July 21, 1982 are attached as addenda to this brief. Detective 
Chapman's May 28, 1981 transcribed interviews with Carla Sagers are likewise attached. 
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he told her it was okay. August 18, 1982 Preliminary Hearing, p. 109. When asked why 
she never turned EIRoy in, Carla answered: "At one time he told me he was a repentful 
person and my feelings toward him." August 18, 1982 Preliminary Hearing, p.140.39 In 
other words, she believed he regretted the bad things he was doing, and she was in love 
with him. 
In her statements to Sergeant Thirsk in December 1982 and January 1983, Carla 
Sagers never uses the word "revengeful" or any synonymous word to describe EIRoy 
Tillman. Sergeant Thirsk questions her about her motivations. Sagers is unable to 
explain why she went along with Tillman in committing the murder.40 P.R. 148-156. 
However, at trial a few days after the first recorded interview with Sgt. Thirsk and days 
after the second recorded interview with Sgt. Thirsk, Sagers repeatedly testifies that she 
participated out of fear of Tillman's "revengefulness." R. 990-991,1060-1061, 1067, 
1091. 
Carla Sagers was not the only witness testifying that EIRoy Tillman was vengeful. 
39
 Carla may have used "repentful" rather than the more common "repentant." Or 
this may actually be Carla Sagers' first use on the record of the word "revengeful," 
rendered "repentful" by a court reporter's error. Assuming she did say "revengeful," her 
use of the term marks a new development in her story of events, possibly under the 
prosecutor's tutelage, in which she casts herself as the victim of a menacing, controlling 
person whose will she dared not resist. 
40Mr. Christensen proposes the explanation that Carla's involvement in the murder, 
beginning with the decision to date "a member of the black race," was Carla's way of 
rebelling against her parents, her bishop, and the LDS church. Carla agrees with that 
assessment. Carla Sagers' July 21, 1982 Sworn Statement, pp. 6-11, 69-72. 
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Lori Groneman testified regarding vindictive behavior by Tillman.41 She testified of 
statements he made to her to the effect that he would get back at her if she wronged him 
no matter how long it took; that he would never forget. But EIRoy Tillman's relationship 
with Lori Groneman could have been unique. According to Sagers, Groneman, and 
several other witnesses, Tillman was pathologically obsessed with Lori Groneman and 
with the new man in her life, Mark Schoenfeld. Evidence of Tillman's obsession with 
Lori and Mark would not necessarily have been enough in the penalty phase to convince a 
jury that only death could stop Tillman from wreaking havoc in the lives of others should 
he one day be released from prison. The state needed to generalize from the specific 
relationship between EIRoy and Lori to other relationships.42 
4interestingly, Groneman's story of EIRoy's vengefiilness also evolved. The first 
time Mike Christensen heard the sentence "Don't you know I will kill you bitch" from 
Lori, it was followed by the flippant expression "la-de-da" and characterized by 
Groneman as a less than earnest threat. Lori Groneman Deposition July 21, 1982 pages 
10-11. The statement was chillingly showcased in Groneman's trial testimony and in 
Mike Christensen's arguments to the jury. 
42In her dissenting opinion on direct appeal Justice Durham commented on Mike 
Christensen's strategy of securing a death sentence by arguing that Tillman was too 
dangerous to be deterred by anything but death : "The prosecutor emphasized the 
extreme threat of violence that defendant represented and then told the jury that defendant 
would be free to perpetrate that violence again in fifteen years if they did not impose the 
death penalty." Tillman v. Utah, 750 P.2d 546, 583 (Utah 1987). Addressing 
Christensen's "specific deterrence" argument further, Justice Durham wrote: "The Court 
should not countenance such prosecutorial overreaching in the penalty phase of a capital 
case. When the State seeks forfeiture of life as the penalty for a criminal act, it must do 
so without reliance upon any form of deception or exaggeration, deliberate or casual, 
intentional or inadvertent." State v. Tillman, 750 P.2d at 584. 
Mr. Tillman attempted to raise the issue of prosecutorial misconduct as a new issue 
(continued...) 
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i 
The state used Carla Sagers to generalize Tillman's specific pathological obsession 
with Lori Groneman. ElRoy Tillman had told Lori Groneman he would never forget, he i 
would avenge himself if she wronged him. He had physically abused her, stalked her and 
her boyfriend, harassed her and her family, threatened her and her family. The state 
i 
needed the jury to think that ElRoy's relationship with Carla Sagers was also 
characterized by threats and violence. There would be no death sentence unless the state 
could convince the jury that ElRoy posed a general threat to the community, not just a 
specific threat to Lori Groneman. The state needed the jury to think that betraying ElRoy 
(thus triggering irrational, inexorable violence) could consist of any resistance to his will 
from sleeping with another man to refusing to light a fuse or buy rat poison or a gun. 
Mike Christensen drew the parallels between Lori Groneman and Carla Sagers in 
42(...continued) 
based on the argument that Mr. Christensen made an encoded appeal to members of the 
Church of Jesus Christ of Latter-day Saints who may have been on the jury. Mr. 
Christensen asked the jury to sentence ElRoy Tillman to death based on a distinctive 
doctrine of the Mormon religion that Jesus Christ is the author of the law of Moses and 
therefore, arguably, favorable toward the death penalty. Referring obliquely to the LDS 
temple endowment, the prosecutor repeatedly argued that not sentencing Mr. Tillman to 
death would be a mockery of God. (See Petitioner's argument at PR. 95-107). Mr. 
Tillman asserted that he had not previously been represented by counsel who were in a 
position to recognize this encoded argument. The district court found that the issue of 
prosecutorial misconduct had been previously raised and that Mr. Tillman was, therefore, 
procedurally barred from raising the issue in these proceedings. Mr. Tillman draws the 
Supreme Court's attention to this precluded issue only to make the arguable extent and 
magnitude of prosecutorial misconduct in his case clear. The surfacing of transcripts 
about which Mr. Christensen claims to know nothing but which he admitted could hardly 
have been made without his knowledge is one more piece in this troubling mosaic. 
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arguments in both phases of Tillman's trial. Making the transfer from the dynamics in 
Tillman's relationship with Groneman to the dynamics in his relationship with Sagers was 
crucial to securing a death sentence. Mike Christensen articulated his theory of the 
similarity of the relationships again in his 2003 district court testimony. P.R. 801:53. 
Another feature of the suppressed transcripts which is consistent with the other 
recorded pre-trial statements pertains to Sagers' role in the decision to set Mr. 
Schoenfeld's bed on fire. At trial, Sagers admitted for the first time that the idea of using 
cigarettes and setting a fire was hers. R. 1150. In the very recent interview transcripts, 
Carla did not make this admission. She insisted that her role in the homicide was "no 
involvement."43 PR. 142. However, Sagers admitted at trial that she brought up the idea 
of using cigarettes. Her plan was to put cigarettes on the bed and start a fire to make the 
death look like an accident. Sagers turned off the bathroom light because if the light were 
left on, that would be inconsistent with an accidental fire. R. 1150. 
Had defense counsel had the transcripts, he could have argued that Carla Sagers 
made the admission about the fire in response to extreme pressure from Sergeant Thirsk 
and out of fear of violating the immunity agreement. Faced with an evolving story, it was 
impossible for the jury to know the true extent of Carla's involvement in the murder. She 
was arguably determined to inculpate herself as little as possible without appearing to be 
43Q: So I'm asking that you should search your memory the best you can and my 
problem I have here is that I suspect, I suspect, more involvement ok. 
A: There's no involvement though. PR. 142. 
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I 
lying. 
One thing Carla Sagers mentioned in one of the two December/January interviews * 
but not in any other statement including her trial testimony was that EIRoy seemed 
suicidal in the weeks before the murder. She told Sergeant Thirsk that EIRoy was not 
eating. She said EIRoy told her it had to be either "me or him," which, in the context of 
the conversation, Carla took to mean that EIRoy felt he either had to kill himself or kill 
Mark Schoenfeld. P.R. 123. This evidence combined with statements Carla had made 
previously about Tillman's mental "flashes" might have provided grounds for a 
mitigation argument in the penalty phase.44 Sagers' July 21, 1982 Sworn Statement pp. 
12-14. 
Point by point, this impeachment material may seem to have little or no impact 
given the fact that the overall effect of Jim Barber's cross-examination of Carla Sagers 
was a calling into question of her credibility, motives, and bias. However, the timing of 
the suppressed statements combined with their contents makes them very significant. The 
other statements the defense relied on for impeachment were relatively remote in time. 
44
"Mitigating circumstances shall include the following: 
. . . (b ) the murder was committed while the defendant was under the influence of extreme 
mental or emotional disturbance; 
(c) the defendant acted under extreme duress . . . 
(d) At the time of the murder, the capacity of the defendant to appreciate the 
criminality (wrongfulness) of his conduct or to conform his conduct to the requirement of 
law was substantially impaired as a result of mental disease . . ." 
Utah Code Ann. §76-3-207(1982). 
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Two had been made on May 28, 1981 (statements to Detective Chapman); one on July 
21, 1982 (sworn statement taken by Mike Christensen); and one on August 18, 1982 
(preliminary hearing). The concealed transcripts are of statements made in one case four 
weeks, and in the other case three days, before trial. The defense could have stressed to 
the jury that Carla Sagers' story was always evolving. She said something different at 
trial about the blows to Schoenfeld than she said only days or weeks before trial. One 
month and again a few days before trial, she still seemed to have no recollection of being 
motivated as an accomplice to murder by her fear of Tillman's "revengefulness." But 
suddenly, at trial, she remembers how "revengeful" he is, and how his "revengefulness" 
motivated her to participate. 
The hidden transcripts would also have been valuable to the defense for the 
purpose of authoritatively resolving conflicts in the testimony given respectively by 
Sergeant Ken Thirsk and Carla Sagers. The prosecutor pointed out in his cross 
examination of Ken Thirsk that on points where Thirsk's recollection of his conversations 
with Sagers5 conflicted with Sagers' recollection, it was simply a matter of his word 
against hers, since there was no recording and no transcript to refer to. R. 1720, 1721. 
Mr. Tillman's position is that his lawyer's ability to discredit Sagers on cross-
examination was curtailed by the non-disclosure of the interview transcripts suppressed 
by the state. This aspect of the harm flowing from the suppression of the exculpatory 
evidence at issue here undermines confidence in the verdict of death against Mr. Tillman. 
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4 The withheld evidence shows that Carla Sagers did not fear Tillman 
as she claimed at trial and that her role in committing the murder of 
Mark Schoenfeld was more extensive than indicated in her trial 
testimony, creating a different picture of the murder than that painted 
by the prosecutor at trial. That the evidence was withheld undermines 
confidence in the sentence. 
The foregoing arguments that the withheld transcripts are material may be 
characterized in summary as arguments that Carla Sagers' role in committing the murder 
was greater than she admitted to and was not motivated by fear of Tillman. Thus the 
transcripts create a different picture of the crime and of ElRoy Tillman, with clear 
ramifications for the sentencing phase of Mr. Tillman's trial. The state argues that the 
disposition of Carla Sagers' case and her moral culpability are not relevant to Mr. 
Tillman's sentence. Prosecutor Mike Christensen thought differently. In his penalty 
phase arguments, Christensen urged the jury to compare Carla and ElRoy, to compare 
their characters, their roles in the murder, their attitudes, and their motivations for being 
involved in the murder (hatred and desire for revenge: bad motive; fear of ElRoy Tillman: 
good motive.) Based on these comparisons, Mr. Christensen asked the jury to find the 
full extension of mercy to Carla and the full attribution of culpability to ElRoy to be fair.45 
45
 The weighing of relative culpability of co-perpetrators is addressed peripherally 
in Strickler. The trial court instructed the jury that Mr. Strickler could only be convicted 
of capital murder (and thus subject to the possible imposition of a death sentence) if he 
was an equal participant with Henderson in the murder, "an active and immediate 
participant in the act or acts that caused the victim's death." Strickler at 292, see p. 292 
footnote 39. Thus the capital sentencing scheme in Virginia at that time required 
comparing the roles played by co-perpetrators in the crime. Possibly the objective was 
(continued...) 
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R. 1937-1943, 1977. 
The state argues that a sentencing inquiry must focus on the individual offender 
and the circumstances of the crime he was involved in. What the state fails to see is that a 
co-perpetrator's role in a murder is part of the circumstances of the crime. While a full-
blown exploration of aggravation and mitigation in regard to each co-perpetrator may be 
impractical in the penalty phase of a single perpetrator's trial, the proposition that the acts 
committed by the co-perpetrator are relevant to the sentencing inquiry regarding a 
defendant cannot seriously be disputed. In fact, the statute under which Mr. Tillman was 
sentenced to death explicitly requires comparison of the actions, culpability and relative 
roles in the murder of co-perpetrators: 
In these sentencing proceedings, evidence may be presented as to any matter the 
court deems relevant to sentence, including but not limited to the nature and 
circumstances of the crime, the defendant's character, background, history, mental 
and physical condition, and any other facts in aggravation or mitigation of the 
penalty. Any evidence the court deems to have probative force may be received 
regardless of its admissibility under the exclusionary rules of evidence. . . . 
Mitigating circumstances shall include the following: 
. . . (d) The defendant acted under . . . the substantial domination of another 
person; 
. . . (f) The defendant was an accomplice in the murder committed by another 
person and his participation was relatively minor; 
(...continued) 
the achievement of intra-case proportionality; that is, the avoidance of an outcome in 
which a fully involved actor received a life sentence whereas a not fully involved actor 
received a death sentence. The point is that the comparative roles played by co-
perpetrators of a murder are part of the circumstances of the murder. Weighing the 
relative culpability of co-perpetrators is certainly not a novel idea and was not prohibited 
by the statute under which Mr. Tillman was prosecuted. 
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(g) and any other fact in mitigation of the penalty. 
Utah Code Ann. §76-3-207(1982). 
The state relies on California v. Brown, 479 U.S. 538 (1987) for the 
position that the sentencing decision should rely on the defendant's background, 
character, and crime. As stated, Mr. Tillman is in complete agreement that the co-
perpetrator's role in the murder, as part of the crime, is relevant to sentencing. The 
Brown court said that mitigating evidence may relate to a defendant's character, record, 
and any of the circumstances of the offense. Brown, 479 U.S. at 540 and 541 citing 
Eddings v. Oklahoma, 455 U.S. 104, 110 (1982) mdLockettv. Ohio, 438 U.S. 586, 604 
(1978), italics added. 
The Utah Supreme Court has acknowledged the obvious relevance of Carla 
Sagers' credibility and culpability to the penalty decision in Mr. Tillman's case. In 
upholding the trial court's exclusion of polygraph test results, the Court said: 
We agree that a defendant in a capital felony case is entitled to present "any . . . 
fact in mitigation of the penalty." Utah Code Ann. S 76-3-207(2)(g)(Supp. 1987). 
However, as already noted, the polygraph evidence at issue entirely corroborated 
the extent and nature of defendant's participation in the crime, and the issues of 
Sagers' credibility and own degree of culpability had been well developed for the 
jury's deliberation and consideration. Thus, the [polygraph] evidence would have 
been of no use in mitigating the penalty. 
Tillman, 750 P.2d at 559. 
It should be noted that the Court was ruling on the correctness of the trial court's 
exclusion of evidence that Sagers took polygraph tests and gave answers scored as 
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deceptive regarding her role in the actual killing. The Court's acknowledgement of the 
relevance of Sagers' credibility and culpability to the sentencing decision leads to the 
conclusion that tapes and transcripts of interviews with her, possibly edited to exclude 
mention of the polygraph tests, would have been admissible in the penalty phase. 
CONCLUSION 
In its analysis of the issues on appeal, the state broke the withheld evidence down 
into discrete parts, discounting the materiality of the evidence one piece at a time. 
Evidence of inappropriate levity alone would not have created the reasonable probability 
of a life sentence; evidence of coaching alone would not have created the reasonable 
probability of a life sentence; cumulative impeachment evidence alone would not have 
created the reasonable probability of a life sentence, and so on. 
The state's analysis is faulty. In evaluating the strength of a Brady claim, the 
evidence cannot be broken down and discounted bit by bit. The evidence must be 
considered collectively. The cumulative effect of the suppressed evidence determines the 
likelihood of a different outcome. Kyles at 514 U.S. 437, 436. 
In the matter before the Court, the collective impact of the evidence contained in 
the pre- and post-test interview transcripts is such that a life sentence would have been 
reasonably probable had the transcripts been available to Mr. Tillman at trial. This is true 
because the state's case in the guilt as in the penalty phases rose and fell on the testimony 
of the enigmatic co-perpetrator of the murder, Carla Sagers. Evidence casting further 
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doubt on her truthfulness regarding her own role in the crime would have cast the entire 
case including the sentencing decision in a different light. Evidence calling into question 
Sagers' claim that she cooperated with Tillman out of fear of his "revengefulness" would 
have dramatically altered the calculus of the sentencing decision, probably resulting in a 
more favorable outcome for Mr. Tillman. For this reason, the Supreme Court should 
affirm the district court's ruling setting aside Mr. Tillman's death sentence and ordering a 
new sentencing proceeding in his case. 
RESPECTFULLY SUBMITTED this ~*/day of March, 2004y 
LONI F. DdLAND 
McCAYE CHRISTIANSON 
Attorneys for Mr. Tillman, Appellee 
62 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
CERTIFICATE OF SERVICE 
I hereby certify that on this %)- day of March, 2004,1 mailed, postage prepaid, 
two accurate copies of the foregoing Brief of Petitioner ElRoy Tillman to: 
ERIN RILEY 
THOMAS BRUNKER 
Assistant Attorneys General 
MARK SHURTLEFF 
Utah Attorney General 
160 East 300 Souths 6th Floor 
Salt Lake City, UT 84114-0854 
(801)366-0180 
Counsel for the State of Utah, Appellant 
c v O - - A—£L^ t * VT 
63 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
Tab A 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
ADDENDUM A 
Detective Chapman's interview with Carla Sagers 
May 28,1982,4:40 p.m. 
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THIS IS A RECORDING BEING MADE ON THE 8TH FLOOR OF THE MHJ AT APPROXIMATELY 1640 P.M. 
FRIDAY THE 28TH OF MAY 1982. PRESENT DURING THIS INTERVIEW IS MYSELF DETECTIVE CHAPMAN 
AND CARLA SAGER 
Q Is that correct? Are you aware Carla that this is being recorded? 
A Yes, I am. 
"Q Carla would you please state your full name, address, telephone number and 
date of birth? 
A Carla Sagers, 1035 East 3rd South, #8. Do you want the zip code and everything? 
Q No your telephone number, please. 
A 521-5272. 
Q And your date of birth? 
A A...July 4, f52. 
Q Okay. A...Carla I'm going to read to you what is known as the Miranda Warning, 
okay? You have the right to remain silent. Anything you say can and will be 
used against you in a court of law. You have the right to talk to a lawyer and 
have him present with you while you are being questioned. If you cannot afford 
to hire a lawyer, one will be appointed to represent you before any questioning 
' if you wish. You can decide at any time to exercise these rights and not 
answer any questions or make any statements. Do you understand each of these 
rights as I have explained them to you? 
A Ya. 
Q Having these rights in mind, do you wish to talk to us now? 
A Ya, Ifll talk to you. 
Q Okay. Carla this is concerning your relationship with Elroy Tillman and it 
also concerning a murder which occured on the 26th (recording stopped 
at this point) 
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DETECTIVE STEVE CHAPMAN & CARLA SAGERS. 
Case #82-43269 
Q There's something wrong with you Carla, isn't there? 
A 
Q Something isn't adding up. 
A What? 
Q I don't think you were with him all night. If you were, you weren't where 
you said you were all night. Carla don't get yourself in any deeper than 
you are. Sure not helping you any. And Elroy sure isn't worth it. I can 
show you where Elroy's been, and who's he been with. 
A He's been where? 
Q With a lot of people and he uses them, just like he used you. 
A Can you tell me who? 
Q Got a list of them in my desk. You talking about girls? 
A 
Q Or guys.. 
A Anybody. 
Q Or anybody? Got a whole list of them. 
A Well can you tell me some names? 
Q I'd have to go back and get them and talk to them, I've interviewed them. 
What's important right now is that you tell me the whole truth. If you 
weren't with him all night or if you were with him all night and you weren't 
where your saying you were, I'd better know. Elroy's been around, he'll.... 
he may come out smelling like a rose, but I doubt it, cause you won't. 
A Well I'm wondering...... 
Q Cause your up to your neck in it right now. 
A 
Q Don't hurt yourself. You think it's worth it? 
A No. 
Q I don't either, not at all. Certainly it would be to your advantage to 
tell me exactly what happened that night. 
A 
Q I know I'll do everything if if you were straight with me, I'll do 
everything I can for you. If your not straight with me I won't, I promise 
I won't. 
A where have you got him now? 
Q Does that have anything to do with what your going to tell me? 
A Well I'm just wondering. 
Q Well let's let's...let's stay right now with your story of what happened 
that night, where you went, what you did 
A 
Q You've been around enough Carla I hope to know that it all comes out in the 
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:ARLA SAGERS 82-43269 
>age two 
i What happens with him, from this point on? 
| That depends. Depends on what you tell me really happened. As I told you, 
I'm going to be as fair with you as I can be if I get the truth. I promise 
I will be. If I don't get the truth I can't be. I'll be fair, but I...I 
won't lift a hand to help you any more, why should I? 
Now do you want to tell me what really happened? 
What will happen to me then? • 
Why don't you tell me what really happened and then I'll tell you how 
we can help you out. 
can I ask you one other thing? 
Certainly. 
Cause....cause the other ones that what was the 
In reference to what? 
What you said, he's been using & lot of other people. 
Well their California people, their people up here and Carla you may 
know some of them, but he's used them. 
To do what? 
Pardon me? 
To do what? 
What do I want.... 
What's he using them for? 
For his purposes, whatever they happen to be. Making phone calls for him, 
commiting crimes.......right now that's not really important between you and 
I and what happened that night. What's really important is that you tell me 
what happened that night, so that we can work together and not end up working 
some other way so that you get squeezed in the middle and get the worst deal 
of the whole thing, cause that's happened. I'm sure from where you've worked 
you've known it and you've seen it. 
Ya I know I shouldn't have got involved with him, but. I have a lot 
of personal problems.... " ~~^  *~~ " """"" 
I can understand those. The only problem is, is to what extent did you get 
involved with him and what happened that night? 
....has he been doing other things, commiting other crimes? 
I don't think I'm at liberty to tell you that right at this point in this 
investigation. 
Well it's important to me. 
Well I'm sure it is and I....and I....depending on what you tell me here 
maybe I reveal a few things to you, but I don't know where I stand with you 
right now. So far I'm not convinced that your telling me the truth. 
Why aren't you? 
Well you didn't tell me the truth about the rail. 
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Page three 
Q I've got other people that saw you that night and Elroy....I mean we haven't 
been sitting still since that time. Since that night. We've talked to a 
lot of people. 
A other people saw us besides his room mate and that other guy? 
Q When a large crime occurs in the city and it's broadcase on TV, phone 
calls come in from everywhere. Carla a lot of things happen in people 
lives. I'm sure they've happened in your life, cause they're not....in 
your life and your not proud of, you wished hadn't happened, your discouraged 
about and if you could reverse it, you would in a minute. I don't think there's 
anybody in this world that that hasn't happened to, but it's important that 
some time in your life and right now it's your time that you get it out and 
let's see what happened, because if you don't this is going to cause you more 
misery down the line. 
A is all this going to go to court? 
Q Pardon me? 
A Is all this going to go to court now? 
Q It depends on what you tell me, what happened, that night you didn't go up 
Pineview Canyon and around Weber only you didn't just go home and 
go to bed. 
A what did we do then? 
Q That's what I want to know. 
A well if you know we didn't go up there, where were we then? 
Your saying we didn't go up there. 
Q Where did you go Carla, you tell me, I'm going to give you first shot at it. 
If you don't give me....if you don't give me your shot, then I'm going to 
push it as far as I can. 
A Push me? 
Q Push it. Everything your involved with him. 
A how far could that go? 
Q To an arrest. 
A For me? 
Q Uh-huh. 
A Go to prison and everything? 
Q That's it. 
A 
Q Or it could be just you testifying. One way or the other. 
A ...what happens if I testify? 
Q I can't make you any promises. In other words I can't say if you testify 
you will have complete immunity or anything. You realize that. I'm not 
the County Attorney, but I can say this, I can sure try and it's been 
successful in the past for me. What I'm trying to tell you Carla is I'll 
give it the best shot I can. I'll do all I can for your benefit, but I 
can't do it without your help. Your going to have to help yourself and from 
^_1 ^ -J_^- T I 1 1 _ -? -?^_ T x- _1 J-
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Page four 
Q To what 
A To Elroy. 
Q Well what do you think? 
A Well heTs commited other crimes and you can prove it, he goes back. 
Q Okay, What about this homicide? 
A He'll go back 
Q Do you want him to get away with something like that? 
A 
TAPE ENDED AT THIS POINT 
Transcribed by Nita Wright 25D, Detective Division 
June 16, 1982 1:00 p.m. 
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ADDENDUM B 
Detective Chapman's interview with Carla Sagers 
May 28,1982,9:35 p.m. 
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.;:• T -UKG PLACE AT ( / : 35 lJ. r-. u:< 
1 \ DETECTIVE CHAPMAN / XI) O^EICARLA 3ACER, 
/ C r r l a for t h i s a. . . . in tcrviev.yone more time for us? 
X:ar 1 a TsTgers~ ~"""~ —™™-~~—:r _ :^~__ -^~~ -^~r —* 
Arid a , . . w h a t i s your da te of b i r t h Car la? J 
Ju ly ' A, 1952. ^ 
\ Yes. 
Okayy we have read you once before your Miranda Warning, is that 
correct? 
Yejs. . ,.; 
Okay, Xfm going to read it one more time to you Carla. You have the 
right to remain silent. Anything you say can and will be used against 
you in a court of law. You have the right to talk to a lawyer and have 
him present with you while you are being questioned. If- you cannot 
afford to hire a lawyer, one will be appointed to represent you before 
any questioning if you wish. You can decide at any time to exercise 
these rights and not answer any questions or make any statements. Do 
you understand each of these right? 
Yes. 
Having these rights in mind, do you wish to talk to us now? 
Ya. 
Okay. \gariaT want tfc jfo over one more timeJj from the very beginning. . . 
what happened on the 25 th and ihth of May". . ...okay? We'll go over it 
very -slowly and we'll start from the very beginning when you got off 
work. Okay? And on the 25th you got off work at approximately/what 
time? 
Four o * clock. 
Four o!clock? 
Ya. 
And where did you go from there? 
I went home. 
To your apartment? • 
Ya. - " .? ..  ' 
t • • • . . • - - -
And where is'that located? 
1035 East 3rd South. 
After you left there, where did you go? 
I went to Elroy*s place. 
Which is where? 
Bountiful. 
Which car were you at that time? 
T was in mine. 
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Page two 
0 Which is what. 
A Oldsmobile. 
Q • Okay, and then you went to. Elroy!s place. -Nov what tine did you g 
there, approximately? 
A ^ (sigh) .... five chirty, six o! clock. 
Q What did you do when you got there? 
A Sat around, talked . 
Q Who was there at that tine? 
A His room mate and another guy. 
Q And another guy? 
A Ya. 
Q Was it a male white? 
A ' ^ Ya. 
Q ,*'// Male black, male white did you have dinner or what did you do 
A v ^ Ya, we had dinner. 
'4. A 
Q And wThere did you go after dinner? 
A ' (sigh) went down to K-Marts. 
Q In the Oldsmobile? 
i\ Ya. 
Q And then after K-Mart!s where did you go? 
A Then went back to his place. 
Q And then what did you do? 
A ....then we stayed there for awhile. 
Q Okay, and then after you stayed there, where did you go? 
A we went to 13th East 
Q Now,...when you went down to 13th East, which car were you driving 
at that time? 
A A green car. " ^ , . ) 
Q How did you get that? ' . * 
A He*d pulled it out. 
Q - He drove it out to his apartment? 
A Ya. 
Q - Wnen had he done that? 
A
 yc/c/^^/«U-
Q Earlier that evening? 
A ^ ^ v ^ .when he came back to park why he took me down.^^. 
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Oh, when you left the house, you went to your apartment right after 
that? After you left Elroy's? 
••..we came back to my place, after I got home from work. 
Oh, after you got home from work....and he took the government 
car at that time? 
Ke took me down.... 
Oh, he took you down to the Post Office. 
Ya. 
And picked up the government car? 
Ya. 
And then he went... '* . 
Out to get supplies. 
And you followed him or went right after? 
I went back to my place. 
Went back to your apartment? 
Uh-huh. 
Okay, and then after that you went back to his house, had dinner, 
is that correct? 
Ya. 
And then approximately eight o'clock or so you left with Elroy in^  
government car and wTent where? 
WentT to ''l^tli^ist •' 
Okay, wThat did you do in that area? 
A....went to the house for anile. 
Did it seem like quite awhile, that you drove around? 
•^ ., »o- ••^», •s^}T3 . . . . 
And then what did you do? 
We parked 'the c a r . 





Did Elroy ever go back by himself? 
No~r~~" 
To the apartment. 
No. 
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Nov: ycur sure of that noint? 
Yes. 
Q So after you left at eight o'clock, you never did go back to ElroyV 
apartment? 
A-' well later on we did. 
Q Later on you did? 
A Ya. 
Q Okay, letTs say a...you drove around for awhile, and then you parked 
some.place, is that what your said? 
A Ya. 
Q And where was that? 
"A * Down the street. 
Q Down the street? 
A : From the house. 
Q And this house was located on 13th East? 
A Ya, _ : — ^ 
Q Okay, is this the house you pointed out to me earlier this evening? 
A ...... .ves. * " " ' ' ' * ' - ' * -2 
5^ '"^  ' . . .., .__'.. -
Q Okay. You parked, what wTest of 13th East? / 
A
 . . .. CJ<J<Jf^ 0*ya' 
0 And what did you do while you were parked there? 
A We sat there. 
Q Yrou just watched the house is that it? 
A " Ya. 
Q And then what happened next? 
A We saw a car leave. •* ^ '
 ? ^  . /. *-f • * _ — 
__ ' • . " " ' • ' --
:
 - . '„, , I 
Q A person from that house or persons'from 1:he house left? 
A ATX'^ w'e^ 's'aw was the car leave. , ---•-.* - ^ 
Q You only saw the car leave? What kind of car was it? • 
A I couldn't tell. - " ' - -' - ' ••'" *\ i •; ; / ;^ 
Q You couldn't tell at that time? '* / 
A " Just that a car.....had left. 
Q • Okay and then what did you do? 
A Huu then we went to other side of 13th East, •; 
Q On the east side of 13th East? 
A Ya. ' 
A^ r! vh.qt- side of the street? 
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On the right side going East? 
No, coming down. 
Q 
A 
Coining down, you went around and were pointing down, 
Ya. ~r*~~. " .!' " 
Q 
A 








Now tell me what happened? 
«w* •»>«_*„•,.• .we got out and went down to the house. 
Q 
A 
Okay, would you speak up a little bit, a lot better, you got ou 




Now, this is the house that you pointed out to me earlier? 





Okay and then what happened? 





How did he get in the back door? 
He went up on the patio. 
Q 
A 
Did he climb up on the natio? 
Y a . •**•• .. ' " - - - ~ 
Q 
A 






j Atthat time? 
] I think so. 
£/ 
j Did he put the gloves on in the car?/ 
I don't remember. 
Q 
A 
Okay, so when he went in the back door what did you do? 
I stayed behind the house. 
Q 
A 




And a....and Elroy did what? 
He went into the house. 
Did you see him go in the back? 
fif^'T i T J J J _ i .. • *• •"• "'•••- -—-?r* 
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And what happened when you were inside the front doz'c'. 
.•;-". -.waited. ... .. '" • ' 
Was Elroy carrying something at this time? Did he have anything 
in his hands? ~ rt 
he had a • - , 
_ j
 / 
Would you say that one more time, please?* 
He had a hatchet.
 f *• ' . ., ;. ,, , „,. 
~
;
 ......-.. — -;—,-,-._ ..._..„. * s > 
I 
Okay a. . .he had that when he went into the home? Is that correct*; 
Yes. 
And you stood by the front door, very long? 
ya for quite awhile 
How long would you say? ^
 fa 
Oh about- . . ... an hour ...•,-, 
And then what happened after that? 
(sniffing ) he went tc the 
He went where.?. 
to the bedroom. 
Both of you went to the bedroom? 
YaV ^ " -^ l ' "* ' '." 




Could you see anything in the room? 
No. 
Could vou see anybody in bed? 
^t** % ' •* ft 
^ O . : y - >-'.• v
 /;, > , :J,:~ • . .... ., 
Okay, now7 tell me what happened? ' 
(sniffing ) went into the bedroom 
Did you go in with him at that time? 
....no 
Did he tell you to come in? 
a few minutes later he did.... 
Pardon me? 
A few minutes later he did. 
Did you step in the bedroom? 
Just inside the door. -; 
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Did you see anything at that time? 
Ko._ CouidnTt see anything. 
Then what did he say to do? Or what did you do? 
Ke told me to go turn the kitchen light on. 
"vSo_ did you do that? ~ 
Yes. 
And then you turned the kitchen light on....did you hear anything 
or see anything at tHaftlme? J"~ 
1 Hidn!t see~lmything. 
Did you hear anything? 
Yes. 
Could you explain that, what you heard to me? 
y**^  ^ .5^ ..i heard somethings .. ^  .1 heard him hit something, 
Did it sound like he hit a person or a thing? 
(crying. . ."". 77TT^ZHTT^ "™"~~ 
Let!s move on from there, okay? Did he tell you to come back into 
the bedroom and look or did you go back or what™did™you do? 
1._. *^  ^  ^ ^ ^ . they were^ .^  .^(crying) • <«**• • — * - > . • . - * . %~+ 
You went where next Carbl Carla? " 
I stood by the door. 
To the bedroom? 
jYjes. 
jWas the kitchen light still on? 
'.(sniffing ) . . . . ! donTt know....I donTt remember..... 
Did you see any th ing i n s i d e the bedroom now? 
••*» •—» •_-*» f—• j e o • » • . 
And w h a t did you see? " '-• • • • '\-J - ••'•"- "' 
^ V* V-* V-» *«*• 2. V* *-* *"-* J ";:'J.-S^~ •CZ£l^> 
Did you see someone on the bed mat? 
Y e s . • ' -
Was it a....was it a male or female? 
(sniffing ) male. 
Which side of the bed was he laying on? 
a (sniffing ) oh, kind of diagonal across the. 
And across wise? 
Ya. 
Was his head on the east side"or the west side? 
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Q Towards the front door or to*",-.r.A-: ~l.e back door? 
-A: (crying .) 
Q Towards the back door? 
A ' Ya. 
Q Was there blood on his head? -
A yes 
Q Could you see quite a bit of blood? 
A (sniffing ) there was some 
Q ItTs okay you alright? 
A 
Q Could you see blood on his head, quite a bit? 
A There was some......not quite a bunch..77~~™ 
Q ; WTas..,.was he alive when you saw him at that time? 
A Yes. 
Q How could you tell? 
A (sniffing....) he was still breathing. : 
3 You could hear him breath? 
A Yes. 
Q WTas he moving? 
A - a ya once in awhile 
A 
Q Did you stay there for a minute in the bedroom? 
A 




Q Okay, then what happened after that? Did Elroy have the hatchet 
A 
in^hTs "iTand "at that time? 
0 Do you recall, Carla, 
A 1 don*t remember. 
0 Okay, what happened after that? 
A .^ ^  .__, .^.^ ^ . (sniffing. . . . ) . . . . 
0 ' Did you leave the bedroom immediately or did something else happ 
A He started the 
Q Would you say that a little bit louder, Carla please? He did wh 
now? 
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How did he do that? 
I think it was the 
And where did he start that fire? 
the bottom of the bed. 
The bottom of the bed? 
Ya. 
Was it more towards the east, a..-.front door or more towards the 
back door or was it right in the middle? 
1 was towards the back. 
Towards the back door a little bit? 
Okay, then what happened? 
...(sniffing ) so then we left. 
Was.1;..the man still breathing when you left? 
Yes. > , 
Okay. Did a...Elroy take a towel with him as he was leaving or anythii 
any object in his hand? \.. \ ...'.. J _•/•*>' ' 
.he wrapped somethings up~~ in a~'"£owelT ' -
Say that one more time. I _ - " " , -
Wrapped some things up in a tdwel. ?
 % 
Okay, and then you left immediately? -
Va
- •' - ;; ' ' , - • r < 
Which door did you go out of? 
The front door. 
Both of you? . . J ' 
Y e s . ^ ~ •" J 
Did he go out the front door or the back door? 
The front. ..'_.« 
Did he still have his gloves on at that time? * , ' *'/-•' * 
..""."...I think so. ^ \v f' ^  " ..<\ 
/bid he have the hatchet with him? ~""^  » : \ ;•;• " '. " 
I * *.'••-* » • . . . J C O > . . . . . *' J- ' • • U m ^ ^ ' 
Okay, where did you go? v • * 
1 went back to the car. - . / 
r •/ 
With Elroy? ^' 
Yes. 
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And whi'jh way did you go from there? 
We went down to the freeway. 
On 13th East? • • 
Ya. 
So you went south to the freeway? 
Yes. 
And then where did you go? 
(sigh ) then we went down to the o 
airport. 
You went to the freeway and went down to the airport exit 
x a . 
....and then you went down North Temple? 
Yes. 
And went to the old airport? 
That road along there. 
Is that by Sperry Univac Road? 
Yes. 
Okay and then what happened? 
then we went down that road for awhile and tu 
onto the side road 
Onto a smaller road? 
Ya. 
Was it dirt or paved road? 
It was paved. 
And what happened as you went up that road, anything? 
It was dark. » '• ,*... ,. -
And what happened when you stopped? * 
He took the towel and burned it. 
What color was that towel? .•;;*'* : ri -.. •<-.,, vvi ..;•* 
t think it was blue. ^ ,: "\'_-/.
 ;- ; * ^oiuL t 
Okay did he....he stopped "the/ car' and :v;h^t'^did Aie dV? / 
He burned the towel. , ' ' k ... n * -* 
Did you stay in the car? , 
Yes. 
Did he stop on the pavement? 
Yes. 
And did he walk a ways off or burn it right there? 
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l
'>>zr, there anything around him where he burned it? 
.... , all' I could see was trees. 
jSome trees?
 : ^ - • -
Oka}7. Then he. ..then Vnat happened? 
Then we went to the next road. .... 
You mean he came back to the car? 
Ya. 
Was he fully clothed? 
Yres. 
Okay, he went back to the a I mean he got back in the car and 
was still driving, is that correct? 
Yes. 
And then tell me what happened? 
We went up to the next road where the river runs under the 
road 
j And what Jhappened there? "~~ .**,-,. 
' He threw? the hatchet in the river.
 / ; ^ ' j 
\ Where was the hatchet in the car? 
j I donT t know if I was holding it or not 
Were you possibly holding it? 
j Was it wrapped in anything? 
j; ,/y J .. ;..., I think I held it for awhile. 
j: Then where did you—^ut it? 
! He took it. 
Did you hold it from the time you left the house on 13th East? 
.ya, I think I did. 
Okay. Was there blood on it? 
....1 donT t know. 
Can you describe it to me, please? 
had"a wooden handle 
Was it dark or.... 
It was old. 
It was old? 
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82-43269 
And then he threw it in the river, is that correct? 
Ya. 
Which side of the road was that on? 
on the left side* 
On the left side of the road, going north? 
Ya. 
Okay. Did he stay in the car and throw it out ? 
No, he got out. 
He got out of the car? 
Ya. 
And then what did he do? 
Threw it in. 
|Dic he walk across the street'to throw it in ? 
|A little ways. 
I 
|A little ways? And then he got back in the car? 
!Ya. V * 
And went northbound? 
Ya. 
Okay and then what happened? 
Well we headed for Bountiful. 
Did anything occur between there and Bountiful? 
1 threw the gloves out. 
Out of your window? 
Ya. " ' • 
You threw them out just along side the road? 
Ya. 
As the car was moving? 
Ya. 
Okay and then you went straight back to Bountiful? 
x d * 
To his apartment? 
Ya. 
jAnd then you went into his apartment. How did you 
!We went in the back door. ^ 
]In the back door. There is a front and back-door? 
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VHiy did you go i n the back door? 
i t ' s c l o s e r . ' 
Did you park the car at the back of the house, is that it? 
Or did Elroy 
(tape ended at this point, turned over) . 
Okay, we're back on tape....did Elroy park the cars to the back 
of the apartment? 
No, inside. 
Inside? And did you go in the back with Elroy at the same time he 
went in? 
Yes. 
Did you go in front of him or did he go in front of you? 
he was in front 




And then what did you do? 
. then we went to bed. 




You went to bed together? 
Ya. 
Do you know what time this was? 
no. 
Have any idea? 
"No i don't. 
Are you aware that this is a recording? 
.Yes. . ' ' .., 
jAnd has been......I have to switch on the other one^ .^.^.^okay, 
your aware that this ^s"'™a"~Tecor3Tng'7''' 
[Yes. 
Your doing so of your own free will? 
Yes. 
iHas there been any promises made to you? 
iThat vou would help me. 
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/in what way? * • 
?Any way that you could. 
:
 Okay. There has been no promises of i:ni:.nnity at this time? ft 
v
 there? 
"*" '." " 7 • - / ^ J 
'None™^Okay5 is there anything Car la, on these tapes that your not 
j telling me? 
I!ve told you everything. 










Do you recall what type of clothing Elroy was wearing that evening? 
Ha.1....... . -ya, he was wearing 





No. ~ 7 
Q , 
A 
Did he have a jacket on? 






















Do you know what color? 
Brown. 
Cloth, leather 
It was cloth. 
Do you know what kind of cloth? 
No/ 
What were you wearing? 
I had ievis.... 
And what type of a top? 
A white top, tennis shoes 
\f * 
What color tennis shoes? \ 
Blue. X - x .- •' ' 
V V* v -
And you had a white top on, with no jacket? ^  
I had a sweater on. 
What*T!5Yor was the sweater? *, 
Blonde 
^ 
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een 
Snapped down the front okay, Carla when you got back to Bountiful 
with Eiroy, was the TV on? 
N o . • . 
His room mate was not up? 
No. 
I think we'll conclude this tape at this time. It is 10:10 p.m. 
on the 28th of May, 1982. ^
 / ~ ™ " T T T ~ 1 
Okay, we're back dnlape Carla, at "10*: 20 'pt^ n. f aria 'you went to 
bed that night with Elroy, is that "correct?""" 
Yes. 
What happened the next morning? 
we got up and I went back to my apartment..... 
Did you see Mark that morning, his room mate? 
No. ' ; 
No? Did you go in the bathroom? 
Yes. 
And a....just got yourself ready is that correct? 
Uh-huh. Ha just part of me. 
Partly? 
YaV"'~partly ready. 
And then >7hat did you do? 
I went to go out 
And where did you go? 
I went to my place. 
What did you do at your place? 
I took a bath 
Did you at any time when you went back to your apartment the night of 
the homicide, go back to your apartment, call your mother or your sis: 
Oh ya 
What time was that? 
about ten thirty... I.... 
it was the time you were going- around the east side area.... 
Ya. 
What did you call them about? 
My car. ' .. \ 
What did you say about your car? 
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Was it your r:char or sister or both? 
What's your mother's name? 
Camille. 
/And your s i s t e r ' s name? 
\ 
Yoij-""dTdri _t taJLk to your sistejr? 
she called me. 
While you were at your apartment? 
Ya. 
And what's her name? 
Paula. 
She live with your mother? 
Mmm...she has an apartment on a....21st•...or about 22nd South 
I think it's 5th East. 
Her last name Sager? 
Yes . 
S-A-G-E-R, the same as yours? 
Yes, same as me. 
Yes, yes Sagers......sorrv. She called you? 
Yes. 
What did she talk to you about? 
just wanted to talk before I left. 
Okay. Was Eiroy with you at the apartment at that time? 
. ha. .... .he stayed down in the car for a few moments. 
Did you tell him that your mother called or that your sister called? 
Ya, he knew, he came up. 
He came up? 
When I was talking to my mora. 
Were you talking to them at any time about tampax? Anything of that 
sort? Do you remember them talking about that? 
To my ITDI?.? 
Or your sister, ya. 
No. 
1 mean.... 
WThy....vhy did you bring that up? 
Or did you? 
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May 28, 1982 
Pa?.e eighteen 
Q ." Well it was brought up in another conversation that I had. 
Okay, then you went back down to the car? 
A Oh, we had to go in and use the rest room that's why. . •-. . . we went.... 
Q That's why you went back there? This is after you had been down in 
the area of the house on 15th South, right? 
A Yes. 




0 Okay, did you go directly from your apartment back down to the house? 
A Ha ya. 
Q And Elroy was still driving? 
A Ya. i 
0 Why did you decide to take the government car? 
A I didn't know....he...he was. 
0 You didn't know he was going to take it? 
A No. 
Q He just said let's go in that car? 
A Well I had to take it out to the airport the next day 
so I had I had him take me down so I could pick it up and 
bring it there 
Q Okay. 
.A but he he a. . . .he came instead 
Q Are yen okay... so after you a... slept tihat night, you went back 
to your apartment and then what happened? You took a bath 
A Ya. Just got ready to go. 
Q Did Elroy come up? 
A Ya. 
Q What did he say to you? 
A well 1 asked him if when I got home I called his apartment 
to see if 1 left....have him bring my glasses. 
0 And did he bring them up? 
A He'd already left, 
Q So did you ever get your glasses? 
A when he came I asked him if he brought them, he hadn't so he 
went back to get them. Then he brought them to the airport. 
0 So he brought them to the airoort? 
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2-43269 
And net you there? 
Ya. " " J 
And your parents. were there also? * * " 
I was alone....nobody had arrived. *,,, * * ••" - 1^ 
After Leroy..or Elroy left? ^.* -* ^ . - *' 
What time did you leave the airport....or did you get your fli 
Hu well it was supposed to have lef t... .about ten after 
it was late. 
And you went where? 
San Fransisco. 
Did Elroy ever call you x^ hile you were in San Fransisco? 
No. 
Did you ever call him? 
No. 
You never discussed anything while you were there, with Elroy? 
No. 
Okay, that will conclude this interview at 10:25. 
Nita Wright 25D, Detective Division 
1:14 P.M. 
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ADDENDUM C 
Carla Sagers' sworn statement 
taken by Mike Christensen July 21, 1982 
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REPORTER'S TRANSCRIPT 
SWORN STATEMENT OF: 
CARLA SAGERS 
County Attorney #82-158007 
BE IT REMEMBERED that on the 21st day of July, 
1982, the sworn statement of Carla Sagers was taken at 
+-he offices of Michael J. Christensen, Esq., Deputy County 
Attorney, 431 South 300 East, 2nd Floor, Salt: Lake Jity, 
Utah, commencing ar the hour of 4:03 p.m. of said day. 
C . S . R . LICENSE #93 
ORIGINAL 


























For the State: 
WHEREUPON, 
having been duly 
sworn to testify 
A_ 
pla 
P P E A 
CARLA 
R A N C E S 
Michael J. Christensen, Esq. 
Deputy County Attorney 
431 South 300 East, 2nd Floor 
Salt Lake City, Utah 84111 
Deputy Steve Chapman 
Salt Lake City Police Dept. | 
SAGERS 
ced under oath by the Notary Public and 
truthfully 
testified as follows : 
in this matter, upon examination 
EXAMINATION 
BY MR, CHRISTENSEN: 
Q If11 start off with some easy questions for 
you to get you to relax and get your tears to go away 
and things like that. 
For the record, Carla, would you tell me your 
full name? 
A Carla Sagers. 
Q Do you have any aliases or other names or maiden 
names or anything of that nature? 
A No. 
Q How old are you, Carla? 
A Thirty (30). 
Q And your birthdate? 
Penny C. Miller, CSR 
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A July 5, !52. 
Q And have you ever been married? 
A No. 
Q Do you have any children? 
A No. 
0 Where are you living at the present time? 
A I'm staying with my parents right now. 
Q Where are they located? 
A St. John. 
Q Where is that? 
A St. John, Utah. 
MR. CHAPMAN: Next to Tooele. 
MR. CHRISTENSEN: Do they have an address or RFD 
out there? 
A Box number. 
Q What is that? 
A 321. 
Q What are your parents1 full names? 
A Gerald Howard Sagers and Camille Mathews Sagers. 
Q Do you have a social security number? 
A Yes. 
Q What I'm going to do nowf Carla, is advise 
you of your rights so you understand your rights. They've 
been previously explained to you by Officer Chapman or 
other officers. Basically those are you have a right 
Penny C. Miller, CSR 
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to remain silent and that means you don't have to talk 
to me or deputies or anyone associated with law enforcement 
at all regarding this case and it is an unconditional 
type of right to remain silent. In other words, you 
don't have to say anything or you can say some things 
and stop or you can not say anything at all. 
You have a right to have counsel with you at 
all stages of either this statement you're giving or 
any statements you would wish to give to police officers 
or at any time during the time if you wish to have that 
and that includes court appointed counsel if you couldn't 
afford counsel and would qualify for court appointed 
counsel, all right? 
You have to recognize anything you say can 
and will be used against you in.a court of law and that 
extends also to any statements that have been made to 
police in the event your grant of immunity is not accepted/ 
You recognize also that your appearing today 
is 
is at my request and it is understood it/a voluntary 
appearance; is that correct? _ ,. ~ * v \
 4 \/ ' : \ ; - /-
/ 
A Yes. 
Q In other words, you have not been compelled 
to be here; is that correct? 
A Yes. 
Q Do you understand the r i g h t s t h a t I ' ve explained 
Penny C. Miller, CSR 
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Q Do you wish to have counsel present with you 
at this time? 
A No. 
Q Do you wish to exercise any of your rights 
to remain silent or to qualify any of your statement 
that you're going to make here today? 
A No. 
Q Do you recognize also that I have and will 
petition the Salt Lake County Attorney, Mr. Ted Cannon, 
assuming that you are completely candid and honest and 
fully and 100 percent cooperate with the police to extend 
to you a complete letter of immunity which is a conditional 
letter of immunity based upon that full cooperation and 
I intend to do so assuming you are completely candid 
with me? Do you understand that? 
A Yes. 
Q Do you recognize that as being in your best 
interests? 
A Yes. 
Q And you have knowledge of the fact we're about 
to ask you regarding that. Do you feel it's in your 
best interest to come in and give that statement today 
without counsel, waive your right to remain silent and 
Penny C. Miller, CSR 
3032 Pine View Drive 
Salt Lake City, UT 84121 
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to seek immunity in,this case? 
A Yes. 
Q Do you feel from your knowledge of the case 
and your limited knowledge of the law that you were either 
an accessory or accomplice in this particular crime? 
A Yes. 
Q And as an accessory or accomplice do you recognize 
you could be charged as a principal? In other words, 
a principal in the first degree along with Mr. Tillman? 
A Yes. 
Q In this particular instance, Carla, I'll ask 
you several questions regarding that. Did you at any 
time use any physical force or violence or request Mr. 
Tillman to use any physical force or violence against 
Mr. Mark Schoenfeld? 
A No. 
Q Did you at any time use any device or means 
of fire or otherwise to ignite the bedding, bed clothing 
or anything else of Mr. Schoenfeld during the time that 
that incident took place at his residence? ~- % 
A That I? " - r * •'•  f ; 
Q Yes. .* < . V 
A No. 
Q Let's start, I guess, chronologically with 
you, Carla, regarding this incident. How long have you 
r^ \ /•??... r^rn 
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known Mr. Tillman? 
A It'll be going on two years. 
Q And do you recall where you first met him? 
A He came in to my office. 
Q And that is with the Federal Probation & Parole 
Department? 
A Bureau of Prisons. 
Q Where is that located? 
A 350 South Main in the Courthouse. 
Q Prior to his coming in to the courthouse building 
there did you ever know Mr. Tillman before then? 
A He called on the phone. 
Q Did he have to report to any particular parole 
officer there or probation officer at the Bureau of Prisons? 
A No. We1re different from the probation office. 
Q Who did he talk to when he called on the phone? 
A He talked to my boss. 
Q Do you know what the association was there? 
A He asked— He was in a half way house in Ogden. 
Q Did you have occasion to talk to Mr.Tillman 
on the phone? 
A Just when he called in. 
Q Were those conversations at all personal in 
nature as opposed to just business for the Bureau of 
Prisons? 
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A No but he did start calling me. 
Q When did you first meet Mr.Tillman on a face 
to face basis? 
A You want the date? 
Q If you can. Approximation is fine. 
A Around August he came in the office while he 
was still in the half way house. _•'_ ^ , 
Q At that time were .you going with anyone? Have 
any boyfriends or anything of that nature? 
A Yes. 
Q Do you recall who you were going with at that 
time? 
A Yes,. t . •; ": *; •'"..;. ' ,'•/ ; y 
Q Do you recall his name? 
A Lorin Bishop. ,Z/'h\ *'•«/'•/ n/r r-^^rJf ^ '•./;•: £ /W/*.:. 
Q Was he associated witfi you in work at all? 
A No. 
Q Had you dated anybody involved as an ex-convict 
before this time? 
A Ji2ji_il?t that I know of. 
Q Or for that matter of the black race, had you 
dated anyone of the black race at this time? 
A Not really dated them. I worked with them. 
Q Did you ever do anything socially with any 
of the members of the black race? 
, _ _ — — . < — — ^ r 
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1 A Yes. 
2 Q Did you ever date anyone or becomesexually 
3 involved with anyone of the black race? 
4
 A I didn't date any. I auess yon r.nnlri say ypg 
5 Q You had been sexually involved with others. 






7 A Well , no t— I d o n ' t know how you would put 
8 i t but— 
9
 Q Physically involved but not totally sexually 
10 involved; is that correct? 
11 A Yes. Not sexually, 
12 Q Mr. Tillman is what age in comparison to you; 
13 do you know? 
14
 A I think he's about 36. 
15 J Q When he came in to your office or when he first 
16 I met you would you describe for me if you struck up an 
17 acquaintance at that point in time or when after that 
you struck up your acquaintance? 
A He came in and he would talk, sit and talk 
for quite a while and then he started calling me. 
Q At work or at home? 
22
 I A Both, 
23
 ' Q In your conversations what would he do? Just 
24 typical male hussle talk? 
A Well, he would talk about different things 
Penny C. Miller, CSR 
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and then he wanted me to— First he started talking 
about me fixing him dinner some night. 
Q Were you living with your parents at that time? 
A No., I was living in Salt Lake. 
Q Where did you live in Salt Lake? 
A 1035 East Third South. 
Q Were you living alone? 
A Yes. 
Q Is it an apartment? 
A Yes. 
Q Did you, in fact, fix him dinner or become 
involved with him physically? That's a big transition 
to becoming involved physically but I'm trying to cover 
some time. 
A No, not right then. 
Q Did you ever become sexually involved with 
JMr_._ Tillman? 
A Yes. 
Q And approximately when in time would that 
have taken place? 
A Maybe three or four months after that. 
Q This would have been in 1981? 
would ,
 r 
A Let's see, it/have to be-- _ ••;; V /' /'*• 
Q As a point of reference the homicide was May 
26th and 25th of '82, that time frame. 


























A '81, I guess. 
Q During that time that you first became involved 
with Mr. Tillman did you ever know a lady by the name 
or Lori Groneman? 
A I didn't know her by that name. I knew her 
by Lora Tillman. She came in to the office once. 
Q Was she represented to you at all as being 
Mr. Tillman's wife? 
A When she came in the office that's what I figured 
she was. 
Q Do you know whether or not they were ever, 
in fact, married? 
A He told me they weren't. 
Q When she came in the office it was to meet 
you or somebody else? 
A It was to meet with my boss. 
Q Do you know what the reason was? 
A She was trying to get him up here. 
Q From California? j 
A Yes. 
Q During the time that you knew Mr. Tillman, 
that includes the time through the killing, did you ever 
see Mr. Tillman use any alcohol or drugs? Now, I might 
indicate to you on this statement for your own sake and 
pSace of mind that this is a confidential statement, 
" • • - • • • - / < 
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going to be published with your employers or 
like that so you don't need to worry about informa-
re telling us getting out. 
Yes, I did. 
Did he ever use any drugs? . 
I saw him smoke marijuana is all. 
Any cocaine? 
Not that I know of. 
Heroin or anything of that nature? 
Huh uh (indicating; negatively). 
Did he ever inject any drugs? 
I didn't see him, no. 
What about alcohol? Did you ever see him drunk? 
I saw him drink a beer a couple of times. 
Did he ever have any manifestations of insanity 




Well, it's hard to say. Towards the last he 
was, he couldn't eat, he couldn't sleep, said he had. 
these flashes. ... '•'••'.• -1 »•• . .- . 
^ 
A 
it. He : 
What kind of flashes? 
I don't know. He said he couldn't describe 
ust got some kind of flashes and he would get 
real nervous. 
Q Did he ever talk to you about any drugs or 
Penny C. Miller, CSR 
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ems with drugs? 
Well, I knew he was in prison for smuggling 
drugs. The only thing I knew he used was marijuana.' 
Q 
behavior 
Did you ever see any manifestations of unusual 
that you would associate with drugs or some 









you've already described? 
No. 
How serious were these nervous things at the 
Well, if I was talking to him on the phone 
say he was getting one of the flashes. He would 
he wouldn't talk to me. 
Did you attribute these as being actual flashes 
or did you think he was trying to put you down or drop 










Well, I don't know. Seemed like something '•,,.; 
:ting him. I don't know what it was. r 
Did he ever talk about Lori and Mr. Schoenfeld 
In other words, their association? 
He talked to me about Lori. 
What did he say about her? 
Just what she was doing to him. 
What was she doing to him? 
Well, he would say that she would call him 
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up and just bother him. He would say all these things 
were happening and she was either doing it or having 
it done to him. 
Q What kind of things were happening? 
A Oh, he said there were notes being left on 
his door making him think it was the Klan leaving them 
on his door. He told me one of his friends' car windows 
had been smashed in and she,' he said that she called 
him up and she told him she knew who done it. 
Q Did he ever give any names of who had done 
it? 
A No. 
Q How about Schoenfeld? Did he ever talk about 
Schoenfeld, the name Schoenfeld? 
i - • • • .. -, ..' 
A Not until after. Well, he said that he had 
broken in his storage and stole all of his things. She 
called him up and told him that some of the stuff were 
at a friend's in Salt Lake. He didn't find out until 
this one day he picked me up from work and we drove down 
to the parking lot of Sperry-Univac, just drove around, 
and he saw this car that he had seen driving passed his 
place, had a new sticker in the car so that way we got 
his name. 
Q Did you ever drive passed Schoenfeld's house? 
A Yes. 
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Q How many times would you estimate before the 
killing that you actually went by his house? 
A Quite a few times. 
Q How many? More than 20? 
A Yes. I don't know. 
Q Would Mr. Tillman talk to you about driving 
passed the house on those occasions or why he was doing 
it? 
A He wanted to get his things back. 
Q Did you see the car that you saw at Sperry-Univac 
at the house when you went by? 
A Yes. 
Q And this would have been on approximately 1560 
South 13th East; is that correct? 
A Yes. 
Q Did you ever see Mr. Schoenfeld out there? 
Ever see Mr. Schoenfeld confront Mr. Tillman on any of 
those issues? 
A No. 
• Q Did you ever see Lori Groneman in person or 
otherwise aside from the time she came in to the Bureau 
of Prisons? 
A Yes. 
Q Where did you see her? H u 
A He had me stand outside the parking lot to 
Penny C. Miller, CSR 
3032 Pine View Drive 
Salt Lake City, UT 84121 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
1
 see who got in that car. 
2
 Q At Sperry-Univac? 
3
 A Yes. 
4
 Q When would this have been? 
5
 A I don't know if I'm getting these dates right. 
6
 Might be three months before this happened. . , J 
7
 Q Did he ever make any threats or threaten to 
8
 J do anything to Mr. Schoenfeld in your presence? 
A Yes. 
Q How many times? 
A He was always talking about it. 
Q Like what would he say? 
A Well, first he just wanted to get his things 
back and he was just trying to figure out how to get 
them back., He told me he had been to the police and 
reported itf they said they couldn't do anything about 
it. He went to a lawyer and talked about it., 
~ _ ~ " ~ • i 
Q Did you ever have any independent proof that 
Mr. Schoenfeld had ever taken anything of Mr. Tillman's 
besides what Tillman told you? 
A Well, that night we were in his house he told 
me a couple of things that were his. 
Q Like what? 
A Some speakers and a rocking cha i r . 
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1 possession? 
2 A I had seen some speakers at his apartment but I 




 oC^Did^you e\rer follow Lori or Mark around, Schoen-
6
 feld, around other than going to Sperry-Univac and seeing 
7
 the car? 
8 A A couple time^/we^did. _^.-— ~ 
9
 Q Where were you when you did this? 
10
 A He picked me up again. We drove passed his 
11
 I house and he got in his car and that's when we started 
following him. He went out to Bountiful and picked her 
up, came back to his house. 
Q Was this the night of the killing? 
15
 | A No. 
Q How many days or weeks prior to this did this 
happen? 
A A month and a half. " /'"'^i/V:. .-














A I think tha t i s the only time tha t I saw them 
toge ther . ' ~ 
/ ' - • - . • 
Q Did you ever follow Schoenfeld when he wasn't 
with Lori or going after Lori? 
A He was on his way up to his apartment. He 
said he thought he saw him pass him going the opposite 
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f came up and got me and we tried to find him 
did.. 
Did he ever confront Schoenfeld or tell him 
his stuff back in your presence? 
No. 
Do you know if he ever got a lawyer? 
No, "he didn 1 1 . £ rl ,;.;. 
Did he ever say or mention the name of a lawyer? 
Yes. He went and talked to, I think itfs Mike 
•
!
. . . " •-- •••* * • ., i ? ' i , . i / j 
Evans. ~" '
 t ~ V ^ ^  
Q Did he ever indicate any police officer's names 
of people he talked to in the police station? 
A He told me a name but I can't remember it. 
It was Woods Cross Police Department. 
Q Did Lori ever owe him any money that he claimed 
or complained about? " 
A Lori owe him money? 
Q Uh huh (indicating affirmatively). 
A He didn't say she did. 
Q Have you ever been convicted of any felonies 
or any other crimes? 
A No. 
Q Have any kind of police record at all? 
A No. 
Q Any kind of juveni le record a t a l l ? 
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Q Are you or at any time have you ever been under 
any kind of medication? 
A No. 
Q Any psychiatric care? 
A No. 
Q Any members of your family? 
A No. * 
Q Did you ever abuse any drugs during the time 
you were involved with Mr. Tillman or use any drugs? 
A No. 
Q How about alcohol? 
A No. 
Q Let's talk about the night in question. This 
would be the 25th of May. When on that day or the prior 
day did you become involved with Mr. Tillman or see Mr. 
Tillman? . -
A Was that the night it happened? 
Q What time that evening? 
A He picked me up from work and took me home. 
No, that's not right. This is the night it happened? 
Q Uh huh (indicating affirmatively). This would 
be the, looks like— Well, it would be the evening of 
the 25th, morning of the 26th of May. 
A Well, the 25th, he would always pick me up 
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from work and take me home. 
Q Do you recall the day or evening, day of the 
week it was? 
A It was every day. 
Q But on this particular day do you have any 
independent recollection of what day of the week it was? 
A It would be, the 25th would have been a Tuesday. 
Q Did. you have any alcohol or drugs or did you 
observe him taking any alcohol or drugs from the moment 
he picked you up until you did see him again? That's 
a bad way to say that but— 
A No. 
Q Did you observe any smell of alcohol on him 
or see any containers in the car or on his person? 
A No. 
Q Did he observe or .manifest any signs of difficult}} 
with incoherency-wise or did he appear wierd to you in 
any fashion? 
A Can we back up a little? 
Q Sure. Go ahead. 
A Okay, on the 2 5th he picked me up from work, 
took me home and then he came back because I was suppose 
to take the government car out to the airport the next 
morning and I asked him if he would take me back down 
so I could pick it up. 
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1
 Q Did he say he would? 
2
 A Yes. And then he also told me that, to get 
3
 I my things ready so that I would be staying with him that 
night. 
5























Q Were you s t i l l l i v i n g on Third South? 
A Yes. 
Q Do you know where he went from the time he 
dropped you off at your house to get your things ready? 
A Well, he took me down to get the government 
car. 
Q What kind of a car was that? 
A I think it's a Ford Fairmont. Instead of me 
getting the car he drove the government car out there 
and I took my car home. 
Q He drove it where? . 
A Out to his place. 
Q In Woods Cross? 
A Bountiful. 
Q Did you see the car again that night or the 
following morning? 
A Yes. After I got finished packing I went out 
and it was out there. 
Q Did you drop it off at the airport at some time? 
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 A No. I was to drive it out there the next morning 
2
 to leave it. 
3
 Q Did you go anywhere that evening prior to going 
to Schoenfeld's house? 
5
 I A Went to K-Mart. Kfwuw \/r ....<•/'.-/ V< ; : . 
6
 j Q Did -you buy anything at K-Mart? 
A Yes. 
8
 | Q What did you buy? • 
A Bought some pantyhose. 
Q Anything else? 
A Some toiletries to take down. 
12
 j Q Any equipment of any kind? Camping equipment? 
13
 I Axes? Anything of that nature? 
14
 ' A No. 
Q Did Mr. Tillman buy anything that you saw? 
A No, he didn't go in the store: 
Q Any alcohol at that time or any drugs or anything 
of that nature? 
A No. 
Q Where did you go from there? 
A We went back to his place and his room mate 
had fixed dinner and we ate and then he asked if I wanted 
to go for a ride. 
Q When you ate that evening did you have any 
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11 
1 A No. 
2 Q Any drugs? • • • . . ' 
3 A No. 
4
 Q Did he show any signs of intoxication or act 
5
 strange at that time? 
6
 A Depressed I would say. 
7
 Q Did you see any difficulty with him during 
8
 the time that you drove with- him or while he was operating 
s
 the motor vehicle? 
10 I A No. 
Q Any difficulty with driving erraticly or anything 
'2 I of that nature? 
13 I A No. 
Q Anything else in the way of indicating his 
ability to maneuver his'body or control his senses or 
his faculties? Anything like that? 
A No. 
Q You say he seemed depressed. What do you mean 
by that? 
A Well, he didn't eat very much and just depressed. 
I don't know how to describe it. 
Q Not talking very much? 
• A Oh, he talked. Didn't talk too much to his 
room mate and another guy came. 
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any time during dinner? 
A He just told me that, he said tonight is going 
to be the night. 
Q All right. Okay, we were just discussing the, 
he said he was going to do it tonight. Had he had any 
conversations with you leading up to what he meant by 
that statement he was going to do it tonight? 
A Yes. 
Q Okay, when was the first conversation that 
you had? -
A He started talking about it after he talked 
to that attorney. • --... ,->, 
Q And that was about three months before? 
A Oh, couple of months, month and a half. 
Q What did he say? I mean exactly what were 
his words as best you can recall? 
A Oh, he just talked about— We^  started talking 
about how to break in to hishouse to get his things 
back and the longer it went on he started talking about 
killing him. 
Q When did the conversation change from just 
breaking in to wanting to kill him? 
A After he tried all these other ways. 
Q You mean with the attorneys and things like 
that? 


























A And he said he had been talking to Lori trying 
to get it back, ^'l •. ,„,-.. . -/ ;.:•''••.. 
Q Did you ever overhear any conversations he 
had with Lori where he tried to get his property back? 
A No. 
Q What did he have that was so valuable or Schoenfel^ 
had was so valuable he would want to kill him for it? 
A I don't know. 
Q When he started talking about killing him what 
did he say? What did he say exactly, if you can recall? 
A Well, he said, 'l£he only way to solve the problem 
is to get rid of the problem.11. 
Q Did he say how he would do it? 
A He had me get a gun for him. 
Q And do you know where you got the gun at? 
A Wellf I got three guns for him. The first 
one was quite a while ago, I donft remember the date. 
Q You say you got three guns for him. Do you 
recall the calibers of the guns? 
A First one was a .22. Second one was, I don't 
know what caliber it was. It was more powerful than 
a .22. He didn't want that powerful of a gun so he got 
him a .22 again. 
Q What did he do with the guns in between times? 
Did he give them back to you or did he turn around and 
/ 
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sell them?, . , • ', 
A The first( one he said was taken from his place. 
He said that Lori went in to his house and took it and 
replaced it with another one and it wasn't working or 
something. Second one he sold to a lady named Betty 
and the third one I gave to Detective Chapman. I had 
it at my place. i> f; O' 
Q Did you buy all three guns in your name? 
A Yes. 
Q Do you recall which store you bought them at? 
A First two I got at National Jewelers. The 
third one I got a t — I don't remember the name of the 
store. It was just a couple of stores down from National 
Jewelers. 
Q Did you know when you bought him the guns he 
might use them to hurt somebody? 
A Yes. 
Q Did you think you would? 
A That I would? 
Q That he would use the guns? 
A He talked about it. 
Q Did he ever talk about killing anyone else? 
A Lori. 
Q What did he say about her? 
A Just that to solve the problem you would have 
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t o ge t r i d of t h e problem. 
Q Did he cons ide r her a problem as wel l as Schoenfeld^ 
A Yes. 
Q So he thought that she was causing him problems 
and that Schoenfeld had stolen his property; is that 
correct? 
A Yes. He told me that she told him that as 
long as he was up here she would never let him have any 
peace. 
Q Did he ever just flat out say that he was jealous 
of her dating Schoenfeld? 
A No. 
Q Did he ever tell you he was still in love with 
Lori? 
A No. 
Q Did you assume at that time that he was in 
love with you? 
A No, I didn't. 
Q Did he ever tell you that he was in love with 
you? 
A The day after this happened he did. Before 
he just told me he cared about me. 
Q Did you love him or feel like you did? 
A I thought I did at one point. 
Q Did you do these things out of a love for him 
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id you have other reasons for doing these things 
him such as information or things like that? 
A Well, I didn't want to buy the guns but he 
me to quit being nervous and scared or he would 








Did he ever hit you? 
v M K i • . ' • ' • 1 
Ever threaten you?. 
* * - . , . . . . ; . . . ' : / _ . ' • 
Who paid for the money? For the guns? 
I don't know if he paid me back for the first 
















second one he was going to give me the money 
Did you ever get any of the money back for 
gun? 
No. This happened and I never did. 
Did he ever threaten to do any injury to your 
anything of that nature? 
No. 
Did he ever get rough with you? 
Oh, just one time. He wanted me to do it. 
Wanted you to do what? 
He wanted me to shoot them. 
To shoot Schoenfeld? 
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1 A And Lori. 
2 Q Where did he want you to do this at? 
3 A That was the night we followed them. 
4
 Q The night you saw Schoenfeld leave and go up 
5 to Bountiful to get Lori? 
6 A Yes, and they came back. 
7 Q All right. 
8 A They were out on his patio barbequing and he 
9 was going to do it then. 
10 Q Where were you parked when this was going on? 
11 A One street over. 
12 Q Did you see them? 
13 J A At a certain spot we could. 
Q Did he have the gun with him at that time? 
15 I A Yes. 
16 Q Was the gun loaded? 
17
 I A Yes. 
Q What happened then? Tell me what happened. 
What did he say or what happened? What you did? 
A I talked him out of it and he said, Well, you 
do it then. And I told him I couldn't do it. And he 
said, Then If11 do it. 
Q Go ahead. 
A The only way I could stop him was to tell him 
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got out of the car and told him to go home and I just 
walked around the rest of the night. 
Q When did you next see him? 
A That next morning. 
Q What happened then? 
A I called him up and told him I didn't do it. 
Q What did he say? 
A He saidf I'm coming up. And I had the gun 
in my apartment. He said he wasn't mad that I couldn't 
do it but I wouldn't give him the gun. That's when he 
got mad. 
Q What "happened? 
A He just told me he never wanted to see me again, 
He was glad he found out what I was like and he was— 
Well, finally I gave him the gun and he was going to 
go do it. I tried to'stop him. I got in front of the 
door. He just pushed me away and that is the only way 
that he ever pushed me or anything. 
Q How many days before the shooting was this 
or before the killing was this? Would you estimate? 
A Oh, three weeks. ± -: ^  -
Q Which gun? I 
A It was the automatic. 
Q .22? 
A No, i t was t h e more powerfu l . 
A 
L H 
Penny C. Miller, CSR 
3032 Pine View Drive 
T r-n a A i n 1 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 



























A I think so. I don't know. 
Q Do you know if he ever went back to the house 
with the gun or did you ever go back to the house with 
the gun? 
A That night it happened he had the gun. He 
had me carry it in my purse. 
Q That was the second time that you went back 
to the house with the gun to do it? 
A Yes. This was the .22 though. 
Q The third gun? 
A Yes. 
Q Did he talk about killing Lori or Schoenfeld 
after he pushed you from the time that you failed to 
carry it out? 
A Yes. 
Q Where did these conversations take place? 
A Well, he said he knew somebody that could get 
some dynamite. 
Q Get some what? 
A Dynamite. 
Q Did he explore that at all? 
A Yes. He did get it. 
Q He got some dynamite? Did you ever see it? 
A I saw a little bomb that he made to try out. 
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Did he ever explode the bomb? 
" ' " ~ -- • - - -- - "••-— J*s--" 
Yes. 
Where did he explode it at? 
It was on that road where they set fire. 
Did you show Steve where he tried to blow up 
No. It was on that same road as he set the 
re was a cement block there, he just put it 
1 
Did it go off? 
He had me do it. ^ " 
Had you strike it? 
Yes. 
Was it a match-type device where you could 
fuse? 
I JLit it with a cigarette lighter. j 
All rightf how big of an explosion was it? 
Not very big. Didn't do anything to the cement. 
Just one stick? 
I don't know how many he had there. 
What did they look like? What did the explosive 




It was all wrapped up. It was in some kind 
le /with a fuse. ! 
Did it leave any marks on the cement? ! 
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A I d o n ' t know. I t was dark . I d i d n ' t see any. 
Q Did he want you t o blow them up? Blow up Lori 
or Mark? 
A Yes. 
Q Is that why he had you strike the match or 
cigarette lighter? 
A Yes. 
Q Did you tell him you would? 
A He asked me if I thought I could do it. 
Q What did you say? 
A I said, I don't know, maybe. But I knew I 
wouldn't be able to. I just told him that. 
Q Did you have any personal feelings towards 
Lori or Schoenfeld at this time? 
A No. 
Q Were you jealous of Lori at all? 
A No. 
Q During this time were you making threats or 
calling Lori on the phone or her family? 
A *i@S'»'* 
Q How many calls would you estimate you made 
to their house? 
A Five or six. 
Q What would you say in these conversations? 
A He wanted me to make them think it was 
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another family out there that they had fought with before 
so he would just have me tell them things like if she 
wouldn't quit messing with him then they were going to 
get her black friend and things like that. 
Q Referring, the black friend referring to Tillman? 
A Yes._ l % \ .  >• ', :> "L \ i 
Q And posing it as what, the Klan or something 
or what? 
A 0hf apparently her and I think their names 
were Swains, had been fighting, family fight for years. 
I don't know anything about it, just what he told me. 
He told me that she tried to run them down in a car and 
they do things to her, I guess. He said it had been 
going on for quite a while. 
Q Did he tell you why he wanted you to call Lori? 
A To make her think it was them so she would 
leave him alone. That's what he told me. 
Q. Did he ever talk about establishing any alibis 
if he did kill Schoenfeld? 
A Yes. 
Q Do you know what an alibi is? 
A Yes. 
Q 'What were you suppose to do in the alibis? 
A. Well, that night he wanted me to do it he was 
going to get a friend to come over to his place. 
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And what would happen? 
He would use them as an alibi. 
Were you to be an alibi if he were caught? 
That night it happened he told me I was going 
alibi. 
Did he ever buy any weapons or axes or anything 
or did you.ever see any axes, specifically 












I saw it. . 
Where did you first see that? 
That night. 
Do you know where he got it from? 
No. 
Was it in the car? 
Yes. .. | 
Had he ever used it before at any time that 
No, I've never seen him use it. 
Did you ever talk about killing anybody else 
des Lori? Did he ever tell you that he had actually 





That he had actually killed somebody? 
Uh huh (indicating affirmatively). 
No. 
Or tried to kill somebody before? 
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A No. He never told me. I didn't ask. 
Q Why did he want you to kill them? 
A I told him I didn't want to see him go back 
to prison. 
Q Do you think you would have actually killed 
anybody? 
A Me? No. 
Q Are you sure? 
A Yes. 
Q Would you have done harm to somebody say for 
instance to beat them up or to, aside from making threats, 
cause them any injuries during that time? 
A No. 
•Q You were making threat calls though to Lori 
and her family; is that correct? 
A Yes. 
Q Did you do anything else of an unlawful or 
possible unlawful nature in this time? 
A I called her a few times at work but that is 
the only thing. 
Q What did you think you would be accomplishing 
by calling her at work or home? 
A Just what he said, try to make her think it 
was that other family, make her get off his back. 
Q Did you ever see Lori at any time hassling 
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Tillman or doing anything to'him that would suggest the 
2

























Q How about Schoenfeld? 
A No. 
Q Or any of their associates? 
A No. 
Q Did you see anybody for that matter ever hassling 
Tillman at all? 
A No. 
Q When you went to Schoenfeld's house that night 
did you believe you were going there to kill him or Tillman 
13 I ' _•__ ^u_.„ _',._.,•, ,-.-_o _ ' / 'A M ***,;.** i - ^ i ? 
was going there to kill him? -, 
A Yes_. ' '•••':.. •  '• -i:r_. \ 
Q Was any discussion had about that before you 
actually left to go to the house? 
A Well, he just,said that tonight's the night 
but I didn't know I was going to be there. , .. ••' 
Q Did he say what was going to happen that night? 
A How he was going to do it. 
Q What did he say? 
A Well, first he went to the back door after 
this guy had left and he said it was open so he took 
the hatchet and said he would knock him out as he comes 
in the door. -
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Q And then what? 
A That's all that was said right then. 
Q Before going to the back door did he say anything 
to you like when you were out at his house or your house 
about how he was going to do it or what he was going 
to do? 
A Well, when he said tonight's the night I knew 
what he meant. ' 
Q Did you attempt to contact the authorities 
at any time? 
A No. 
Q Did you believe he was going to do it? 
A When he first started talking about it I didn't 
believe him but the more he talked about it I started 
to. 
Q Was he using any drugs or alcohol this evening 
when-—-
A I didn't see him use any. 
Q Did he appear to be intoxicated to you at all? 
A No. 
Q Did he drive or did you drive to the house? 
A He drove. 
Q While you were driving did you have any problems 
driving or experience any potential accidents along the 
way or anything like that? 
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A No. 
2
 J / Q Did you go anywhere before you got to the house? 
Any stores or anyplace like that? 
A Well, we went up to his place and we drove 
around and we parked and watched the house and then we 
went back to my apartment.; 
Q Did you have any sexual encounters with him 
that evening? ' 
A No. I slept with him is all. 


























Q When did you last have any sexual contact with 
Tillman? 
A Oh, at least two, three weeks before this happened 
Q Were there any other people involved that, 
any other persons that you saw or talked to or that may 
have been aware of what was going on? _ i/ff 
A When we got to my apartment he stayed down 
in the car and I went up. The phone was ringing. It 
was my sister calling. And then I called my mom that 
night. y,\^ '- l\\.yi r ."  i \ . L 
Q Did you talk to them about what had happened 
or what was going on? 
A No. 
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Q Did they even know you were dating Tillman? 
A They knew about him. 
Q VJhere did you drive from to the house, to Schoen-
fend!s house? Did you come from Woods Cross or from your 
apartment? 
A We were out to Bountiful and then— 
Q You drove straight from there to Schoenfeld's 
house? . f\ 'V i l t 
'• " " ••" •' . \ c i * * ' s ) ' 
A Y e s / • - *" 
Q And then he went to the back door? 
A Well, we drove around and we parked different 
places and watched his house. 
Q Did you see anybody there? 
A Just whether there was more than one in there. 
, i / * i. 
There was other cars parked by his house. - '< &» H? ,:' * *1 I 
Q Did you see Lori or Mark from the vantagepoints 
that you had? 
A No. We couldn't tell who they were. 
Q Did you go peek in the windows at all to see? 
A He just had me walk by. 
Q Did you see anything? 
A I couldn't tell who they were, just, I think 
there were two or three people in there. 
Q Did he have a gun that evening besides the 
one you had in your handbag? 
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A No. 
Q Do you know where the ax was kept, the hatchet? 
A I can't remember if it was in the trunk or not. 
It was in the car somewhere. 
Q Did he ever tell you he had been inside Schoenfeld1 
house before? 
A No. 
Q Do you know whether or not he had? 
A No. •' *..]'• T • 
Q Had you? \y ; 
A No. 7 c -; 
Q Did you see any vehicles leave Schoenfeldfs 
house? 
A We saw him. 
Q Did you see Lori with him? 
A We didn't know who it was. We just knew there 
was two people got in the car and left, j, r, '»'„ f, :r:\ 
Q Where did you go from there? -• : '"''• 
A We went to the back of the house.7" 
Q Did anybody attempt to follow the car? I 
A No. 
Q What about being a lookout? 
A He just told me to wait in the back. 
Q What did you observe him do? 
A He climbed up on the patio and he went in the 
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Did he have to break it to get in? 
No. It was open.
 s 
Where were you standing? 
I was in the back. 
How far from the door? 
Five.or six yards. The back door is over the 
you had to climb up to it and I just stayed 







Did he have anything in his hands when he went 
• -
Yes. The hatchet. 
Did he have the gun? 
No. 
Were you told to do"anything with the gun while 
he was inside there? | 
A 
Q 




Were you given any instruction on what to do 
or Schoenfeld came back? 
No. He just told me to wait. 
What happened next? When did you next have 
contact with Tillman? | 
A 
and it ha 
Q 
He came back out the front door. He came back 
d been a long time. I had walked around. 
Did he have anything in his hands then? 
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A He still had the hatchet. 
Q Did he have any of his property that he claimed 
had been stolen or anything like that? 
A No. 
Q Did he talk about anything like that? 
A No. 
Q What did he say or do? 
A He just told me that he didn't get a chance 
when he came in the front door and that this guy had 
gone into the bedroom and he was in there for quite a 
while. When he shut the door he went out the front door. 
Q Did you see Schoenfeld come back? 
A No. Wellf I heard a car but I didn't see it. 
Q So he came out the front door. Was he quiet 
when he came out? 
A Yes. 
Q So he said he saw somebody but he couldn't 
do it when he came in? 
A Yes. When he came through the front door he 
didn't get a chance to do it. 
Q At that time did you know that he was for sure 
going to kill him or do serious harm to him? 
A Yes. 
Q Did you, during any of thise times, attempt 
to contact the police or back out? 
t 
% • 
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1 ' A I told him I didn't want to go in the house. 
2 Q Were you under any threat or fear of life or 
3 harm at that time? 
4
 A He did get mad. 
5 Q Huh? 
6 A He did get mad when I told him I didn't want 
7 to go in. 
8 Q Was there any doub.t in your mind that he would, 
9 in fact, kill this person inside? 
10 A I knew he was going to do it. 
11 Q I suppose the obvious question I would ask 
12 and defense counsel will ask you is what was going through 
13 your mind at that time? What were you going to do after 
14 or during or why would you go along with this? 
15 A I don't know why. Well, when he saidf we were 
16 still at his place, he asked me if 1 wanted to go for 
17
 a ride and that's where he headed and then when he told 
18
 I me to come into the house with him I told him I didn't 
want to go in. 
Q Did you try to talk him out of it? 
19 
20 
21 J A When he told me tonight was going to be the 
22
 I night I did 
23
 I Q What did you say? 
24
 | A I d o n ' t remember what I t o l d him. I j u s t t r i e d 
25 l
 t o t a l k him out of i t . 
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 Q Had you told anyone else about this incident 
2
 leading up to the time of the actual killing? 
3
 I A No. 
Q Okay. So he comes out and says that he's now 
5
 in bed and the door is closed. What happens? 
6
 A We went back up to the car and sat in there 
7
 for a little while. 
8
 Q Did you talk then? • 
9
 I A Yes. I don't know what about. 
Q Did he talk about killing Schoenfeld then or 
what he was going to do? 
12
 | A Yes 
13
 I Q What did he say? 
' A He just said he was going to wait until he 
went to sleep. 
Q Did he say how he was going to kill him? 
A That he was going to knock him out and then 
set the bed on fire. 
Q Did he ever ask to get the gun back from you? 
A No. • ,.'; ; „ 'J-. I.. , ., -.
 ; . .. •;>:.•;,•., '? 
Q During that time did you have any drugs or 
alcohol or anything like that? 
A No. 
Q Did he seem intoxicated at all? 
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How did he act? Did he act scared or anything 
? 
Well, he said he was. 
What did he say? 
He said he was scared. 
Did he.say what he was scared about? 
No. 
Did he want you to.do it? 
Well, I just told him that I was scared and 
well, I'm scared too, is all. 


















Any kind of magnitude recognizing this is probably 
serious thing, but any other types of things 
've gone along with people like this before? 
No. 
Did you give him any kind of encouragement? 
No. 
How long did you wait before he went back in 
A half hour. 
Did you ask him if you could leave or just 
No. • 
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1
 Q Did he threaten you at all if you did try to 
2
 leave or go? 
3
 I A No, 
Q Did you ever tell him you would tell the police? 
A No. 
Q Any reason why you didn't tell him those things 
that you were going to leave or you would call the police 
8
 or write him off or anything -like that? 
\ A Maybe I was afraid of what he would do to 
10 me if I told. > /• >; r ' ". *• ; V ,:..' " ,..' " '- n\ "r- '? / 
11
 Q Did he ever threaten to do anything to you 
12 during that time? ' 
13













Q Why did you come back to the car instead of 
just taking off and going either to get help or go to 
the police or get away from there? 
A Why did I go back? 
Q Yes, to the car. 
A Well, he was with me. That was when he was 
with me. 
Q When he went inside why didn't you go for help? 
A Because he made me come in. 
Q Now, this is before, this is when you were 
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Q Why didn't you go for help then? 
A I don't know why I didn't. :> r 
Q Okay, when you went back in the second time 
to Schoenfeld's house did you go inside this time? 
A Yes. 
Q What did he have in his hands this time? 
A He had the hatchet.. 
Q Did you have the gun? 
A No. 
Q Where was the gun? 
A I— It was in my purse and I left it in the 
car.. 
Q Did you have any kind of a weapon at all? 
A No. 
Q Why did you go in? 
A Because he made me. 
Q What do you mean he made you? 
A Well, I told him I didn't want to go in. He 
told me to quit being so nervous and scared and get in 
there. 
Q And you went? 
A (Indicating affirmatively). 
Q Did you try to talk him out of it at that time? 
A No because I knew it wouldn't do any good. 
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Q Did he t h r e a t e n you wi th any kind of force? 
A No. 
Q Or hit you in any fashion? 
A No. 
Q Or even make physical contact with you? 
A No. 
Q When he went inside again which door did you 
* • . " 
g o i n ? ;.  •_. ._. ;. .. •*, .. 1 -
A Went in the front door. 
Q When you got inside where did you go? 
A We waited there on the livingroom floor. 
Q Standing or kneeling or lying? 
A Stood for a while and then we sat down on the 
floor. 
Q And how long would you estimate you waited 
inside? 
A Oh, an hour to an hour and a half. 
Q Then what happened? 
A 






Then he went to the bedroom door and he opened 
went inside. 
Could you see anything? 
No. It was dark in there. 
Did he have a flashlight? 
No. 
Did you? ' 
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1 A No. 
2 Q When he was inside the bedroom did you hear 
3 any noise? 
4 A I could hear somebody was sleeping in there, 
5 breathing. 
6 Q What do you mean by that? 
7 A Just— 
8 Q Kind of a snoring.sound? 
9 A Well, somebody sleeping, you know, just breathing, 
10 Q Did you hear any conversation? 
11 A No. 
12 Q Did you hear any disburbances? 
13 A No. 
14 Q Could you tell if anything was going on inside 
15 t h e r e ? • . • 
16 A I could hear EIRoy walking around. 
17
 Q Inside his bedroom? 
18
 A Yes. 
4,9
 Q Could you see anything? 
20
 A No. 
21
 Q Could you tell whether or not he had actually 
22
 struck Schoenfeld? 
23
 MR. CHAPMAN: Can we back up one minute. Did 
24
 he ask you to do anything while he was in the bedroom 
25
 I right at that time? 





 A Oh, he had me sit right inside the door and 
2
 he told me to go turn the kitchen light on. 
3
 J MR. CHRISTENSEN: Up until that time did you hear 
anything that suggested he had done anything to Schoenfeld? 
5 A No, not until I turned the light on. 
6
 Q And then what happened? 
7
 A I heard him—
 w - n - ; J ; ^ f 
8
 Q What did you hear? 
9
 I A I heard him hit him 
Q Could you hear how many times he hit Schoenfeld? 
A A couple of times. 
12
 j Q When you say you could hear him hit him what 
13
 I sound could you hear that would suggest to you -chat he 
' ' was being hit? 
A Of something being hit. 
Q Of what? 
A Just something being hit. 
Q Did you hear any noises or moans or anything 
like that? 
A Not then. Afterwards he was kind of snoring. 
Made some snoring sounds. 
Q Did you hear any arguments or verbal conversations 
or fighting going on? 
A No. 
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1 A Saw him lying there. 
2 Q Was he clothed? 
3 A No. 
4 Q Was he completely naked? • • 
5 A Yes. 
6 Q Do you know whether or not he had been completely 
7 clothed before you heard the thudding sounds? 
8 A No. No, he wouldn't have had time to take 
9 anything off. 
10 Q Did you see any signs of blood at that time? 
11 A I saw a little bit. 
12 Q Where did you see it located? 
13 A On his head, the side of his head. 
14 Q What was Tillman doing at this time? 
15 A He was starting the bed on fire. 
16 Q Was he using anything to start it on fire with? 
17 Any kind of accelerants or anything like that? 
18
 A No, just a cigarette lighter. • ^ /. ' K' *' 
19
 Q Were there any sheets or blankets or anything 
20
 like that on the bed? 
21 J A Yes, there were sheets and blankets. 
Q Did they ignite? 22 
23
 I A Yes. 
24
 I Q Did he have to use any paper or anything like 
25 that to get the fire going? 
A/'TT n r n 
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Q What about cigarettes? Did he have to use 
any cigarettes to make it look accidental? 
A Put some on the bed. 
Q Some cigarettes? 
A Yes. 
Q Did you see v/here he put them? 
A I think they were towards the bottom. 
Q Did he smoke any cigarettes? 
A No. I didn't see him. 
Q Did he put anything in Schoenfeld's hands or 
anything like that? 
A No. 
Q Could you tell whether or not Schoenfeld was 
still alive during this time? 
A Yes. 
Q How could you tell? 
A He was still breathing. 
Q Did he move at all or was he just breathing? 
A He moved. 
0 Did vou stay around until the flames actually 
made contact with Schoenfeld's skin? 
A N o . . „ : ' * • ; * » • 
Q Where did you go? 
A We left. 
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Q VJhat about fingerprints? Did you do anything 
to cover your fingerprints? 
A He wore gloves. 
Q What about you? 
A No. He just told m e — I had on a sweater 
and he told me if I touched anything just pull my arm 
up into the sweater. 
Q Any other preparations like that so you wouldn't 
be caught? 
A No. 
Q What happened to the ax? 
A He threw it in the Jordan River. 
Q Did you see an ax inside Schoenfeld!s house? 
A Yes. 
Q Where did you see it? 
A EIRoy had it. 
Q Had two axes? 
A No, just the one. 
Q Did you know that Schoenfeld had an ax inside 
the house too? 
A No. 
Q Did Tillman at that time take any of his property 
or look around for any of his property that he claimed 
that Schoenfeld had? 
A Just while we were sitting there he told me 

























t ha t the rocking chair t h a t v/as s i t t i n g there v/as h is 
and a couple of speakers . 
0 And t h a t ' s i t ? 
A That's all he told me, yes. 
Q So he set the bed on fire. Did he do anything 
else to cover his tracks? 
A He took the towel or shirt, I think, with him. 
Q What kind of a shirt? 
A Just a pull-over shirt. 
Q Whose shirt did he take? 
A It was Schoenfeld's. 
Q Schoenfeld's? 
A Schoenfeld's. 
Q Did he wipe any blood off with that shirt? 
A I don't know what he did with the shirt but 
I think with the towel he tried wiping some off the wall. 
MR. CHAPMAN: Do you remember seeing him do that? 
A I saw him wiping it off the wall. 
MR. CHRISTENSEN: Where v/as the wall in proximity 
to the head of the victim? 
A Right in back. 
Q Was there quite a bit of blood there? 
A I don't know how much there was but I could 
see it from the door that there was blood. ri7 
Q When you left the house did you lock the house 
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1 back up? 
2 A Just the frontroom door. 







4 A Yes. The flames were going when we left. 
5 Q Did you close any of the curtains so nobody 
6 could see flames in the house? 
7 A No. • just closed the door again. *' 
8 . Q In the bedroom? 




10 Q Where did you go from there? * s 
11 A Then we drove out to that road dovm where Sperry-
12 Univac is a little ways down from there there!s a road 
13 that turns to the west. We turned down there and he 
14 took the towel and whatever that other was and burned 
15 it. 
16 Q All right. 
17 A And then we stopped where the road goes over 
18
 the Jordan River and he threw the hatchet in there. 
19 J Q Did he drive out there? 
A Yes. 
Q Were you crying or anything like that on the 
way or saying anything to him? v; vt "* ••?-!• >>,H\ *' , - r, -
A No. I didn't say anything. 
0 Did he say anything to you? 
A I don't remember. 
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4 
1 Q Did he seem nervous at that time? 
2 A No. I guess he was kind of nervous. 
3 J Q Did he have any problems with his driving? 
A No. 
5 Q Did he talk about Lori at all during that drive 
6
 out to the Jordan River? 
7
 A I don't think so. 
8
 Q Did he make any threats to you about what you 
9
 would say or do if you.were talked to by the police? 
10
 I A Not then he didn't.
 r V 
Q Did you formulate any kind of plan of what 
you would do if the police talked to you? 
A The next day he told me what to say. 
Q What did he tell you to say? 
A That we had gone up Ogden Canyon and rode around 
there for a while then headed towards Logan and it was 
getting late so we just decided to come back. We didn't 
go all the way to Logan. O r /. *; 
Q Say you stopped anywhere along the way? 
A No. That's all he told me. 
Q Did he make any threats to you then? 
A No. He just told me, he just asked me if I 
wanted to go to jail. 
Q Asked you if you wanted to go to jail for 
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know what else was there. Just a piece of clothing. 
Q Any personal property from Schoenfeld? 
A Yes. It was his property. 
Q Anything else? 
A No. 
Q Any papers or anything like that from Schoenfeld? 
A No. 
Q Any money? 
A No. 
Q Did he have a wallet or anything of Schoenfeld1s? 
A No. 
Q Did he take any money that you're aware of? 
A No. 
0 What about gloves? 
A He threw— Wellf he handed me the gloves and 
told me to throw them out the window. 
Q And did you throw those out? 
A Yes. 
Q Where abouts? 
A It was a little ways passed the Jordan River. 
Q When you threw the ax into the river were you 
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near any place that you could recognize if you were asked 
to go. back there? 
A Yes. I would know where it was. 
Q Did you attempt to have Steve and those people 
locate the ax? 
A Yes. 
Q Anything unusual about the place that you threw 
the ax in in terms of its being able to be located with 
any degree of specificity? 
A Just where the road went over it. 
Q Do you know whether or not he would have gone 
back out there and recovered the ax or any of the property? 
A No. 








Did you have any blood on you? 
No. 
Did you wear any mask or anything like that 








He had a pair of jeans on. There was kind , 
jacket. i 
Did he ever explain to you how killing Schoenfeld 
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1
 v/ould help him out any? Did you ever follow his line 
2
 of reasoning on why he had to kill Schoenfeld? 
3
 I A The only thing I could see is that he said 
that he had helped her steal his stuff. 
5
 I Q And his stuff was basically a rocking chair 
and some speakers and what else? 
A I don't know what he had in storage. He just 
told me that was his. I don't know if that was in storage 
or not. 
Q Did Tillman ever tell you he was involved in 
prostitution? 
A No. 
Q Ever tell you he was involved in pornography? 
A No. 
Q Ever tell you he was involved in any pornography 
involving Lori? - M;:, '". * •'•; '- ..".•> 1 
A No but he showed me a magazine with her in 
it. 
Q Is that a Hud Wrestling magazine? \ \s .-s 
A Yes. h ':vii'' '• -':: r ' ' v 
Q Did he ever explain to you how she would be 
involved in that kind of a picture? 
A He told me he didn't know she was doing it 
while she was dating him. 
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1
 of robbery or did you ever see his rap sheet? 
2 I A Oh, I had seen his rap sheet but I don't remember 
what was on it. 
Q Did you ever do anything with other people? 
5
 I In other words, this alibi person that was at his house 
was a friend. Was he ever advised, to your knowledge, 
what Tillman was going to do? 
8
 I A I think she knew. 
Q Who is she? 
A Her name is Betty. 
Q Do you know her last name? 
A No. 
Q Is it Mitz? 
MR. CHAPMAN: I don't recall off hand. I've got 
it, or Switzer or something like that. 
MR. CHRISTENSEN: Swain? 
A He said she was the only one that knew. 
Q Did you ever talk to her? 
A Just once. He had me call her to have her 
call him is all. 
Q Did you ever go to anybody and tell them what 
had happened? 
A No. 
Q When were you f i r s t contacted by the pol ice 
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1
 A When I was in San Francisco. 
2
 Q What were you doing down there? 
I A A conference for my job* 
Q Who contacted you? 4 
5
 A I don't remember his name, 
Q How long after this were you contacted? 
A I hadn't even got down there yet when they 
8
 I first called. They called the next day. }\ -} ' 
i t * 
Q Did you initially lie to the police about your 9 
10
 I involvement? 
11















Q Do you know who the officer was that you lied 
to? 
A Well, I told them on the telephone when they 
called down there that and when they first picked me . 
up. 
Q Why did you lie? Just because you were afraid? 
A Yes. 
Q Did you know that you had been an accomplice? 
A I knew I was involved with it. I didn't know 
how far. 
Q Did you give an alibi that night about where 
you were and where Tillman was? 
A The night I was talking to the police? 
0 About the night of the incident did you give 
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an alibi to the police? 
A Yes. 
Q And did you say you were up Ogden Canyon? 
A Yes. 
5
 I Q Did you break down then and talk to the police? 
A Yes. 
Q Did you, in fact, have an alibi that night 
or were you with Tillman doing the homicide? 
A I was with him. 
Q Have you talked to anybody about this matter 
since this time besides police officers and myself? 
Have you told your parents? 
A Yes. They know about it. 
Q Have you told anybody else? 
A My family knows and I told one of my best friends 
what happened is all. W ^ i / c ~' \-1 •'r 1 .r~T ii-::J\^ 
0 Have you had any contact with Tillman since 



































you have any contact with him after you 
police? 
I 
before he was arrested? 
you have any conversations with him by 
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4 
1
 phone or otherwise when you got back to work the next 
2
 day and before you left for the conference? 
3
 I A Yes. Well, I stayed with him that night. 
Q What happened? What was discussed that night? 
5
 A Nothing. We just went to bed. 
6
 0 Did you have sex with him that night? 
7
 A No. 
8
 Q Did you have sex with him at any time up until 
9
 about two or three weeks before the homicide? 
10
 I A Yes. 
Q When did you have sex with him? 
A I don't remember exactly. 
Q Before, during or after the homicide? 
A It was before. 
Q How much time before? 
A Oh, three weeks. 
Q So nothing prior to three weeks1 time before 
the homicide or after that time? 
A No. 
Q Any drugs used at all during that time by yourself 
or Tillman that you could see? 
A Not after. This one night he did pick me 
















took me to his friend's"house and they were smoking pot 
/ * 
and so he had some. L i t 
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1
 Q Was that during or before or after the homicide? 
2
 I A It was before. 
Q How many days before? 
A I don!t remember. 



















A Oh, he talked about cocaine, said his brothers 
8
 I used it. 
Q Did he ever complain of any LSD flashbacks 
or drug flashbacks? 
A No. Never talked about that. 
Q Or freaking out at all? 
A No. 
Q Did you ever see him do anything? 
A No." 
Q What did you do with the gun that you had in 
your purse? 
A I kept it. -
0 Until you gave it to Steve? 
A Yes. 
Q Were any of the guns ever fired to your knowledge? 
A Yes. He said he tried them. The third one 
he took me out and had me shoot it. 
Q Where did you go to shoot it? 
A We went out to Grantsville. 
Penny C. Miller, CSR 
3032 Pine View Drive Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
41 
1 Q VJould you know if that was the .22? 
2 A Yes. 
3 0 Is there anything you haven't told me about 
4 this incident or as to your involvement or the part you 
5 had to play or your state of mind or any other types 
6 of things that I've forgotten to ask you? 
7 A I can't think of anything. 
8 Q Have you ever seen or talked to Lori Groneman 
9 face to face? 
10 A Just that one time she came in the office. 
11 Q Do you know what she looks like? 
12 A I do now. I didn't recognize her when he had 
13 me stand in the parking lot and see who got in the car. 
14 I didn't know it was her then. 
15 Q Didn't it strike you as kind of odd that he 
16 would be the only one to have conta.ct that you could 
17 J see in this thing and yet he's claiming they're doing 
all these bad things to him? Didn't it strike you as 
19 I kind of odd? 
20 A Yesf when he would tell me that she was doing 
21 | these things to him I couldn't understand why. He did 
tell me that she wanted to get married and he didn't 
and that's why she was never going to give him any peace 
and that's all he told me. 
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Q Anything else you want to add? 
MR. CHAPMAN: Can I ask you just a couple of questions 
here? Carla, when you threw the gloves out of the car 
where did you go right after that? 
A We went right to his plase. 
Q And which door did you go in at his place? 
A We went in the back door. 
Q Is this a normal way you go in? 
A Not usually. 
Q You usually go in the front door? 
A Yes. 
Q Did you see anyone when you went into that 
apartment? 
A No. 
Q You know he has a room mate? 
A Yes. 
Q Did you see him? 
A No. 
Q Did you hear him talk to his room mate? 
A No. His bedroom door was closed so we just 
figured he was in bed asleep. 
Q Did you go in the door first or did ElRoy? 
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1 A I think I went in first. 
2 Q And you didn't see anyone else. You went directly 
3 to bed? 
4 • A Yes. 
5 • • Q Did you see anyone the next morning? 
6 «A No. 
7 Q You didn't see his room mate the next morning? 
8 A No, I didn't see him. I did after I got home, 
9 I did call because I left my glasses there and he did 
10 answer the phone. 
11 Q After the incident you did not see his room 
12 mate at all at any time? 
13 A No. 
14 Q Did you hear him talk to his room mate at all? 
15 A No. 
16 Q That morning? 
17
 I A No- V 
.....
 f 
MR. CHRISTENSEN: What is your status with the 
Bureau of Prisons at the present time? 
A I resigned.
 :; -'•"•• 
Q Are you working anywhere else? 
A Not yet. 
23
 I Q Was.any pressure put to bear on your resigning? 
24
 A No. I knew I would have to. 
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place of any type of inproprieties while you were employed 
with the Bureau of Prisons or any time during your life? 
Taking money, misappropriation of government funds, anything 
like that? 
A No. 
Q Any other problems that you want to tell me? 
A Just personal problems. 
Q Have vou had family problems? 
A Well, some and then it was mostly with the 
church. 
Q Since this time or before? 
Q Vfhat sort^of problems do you have with the-
|.,^ h urch ? Mo r a llatef^ te^ teAams.? 
A Well, at first it started with the bishop. 
He was always after me to go on a mission and I told 
him I didn't want to go but he kept after me and after 
me. 
Q So what happened? 
A I didn't go. I went out with his son a few 
times and that didn't work out and after I broke that 
off he treated me real crummy and then after my younger 
brother was married I was getting all kinds of comments 
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married yet. And after I moved in here the owner of 
the halfway house was always after me to go on a mission 
t o o . ' • - . 
Q The owner of the halfway house? 
A Yes. 
Q Federal halfway house? 
A It's not federal, it's privately owned but 
we contracted with them. He was constantly after 
me to go on a mission and every time he would see me 
he would talk to me and ask me if I was married yet. 
Q Did this cause you some feelings of inadequacy 
at that time? 
A Yes, it did. 
Q Any other problems that would perhaps explain 
your behavior? 
A Oh, my parents, if I would go out with a guy 
the first thing they would ask me if he was LPS and if 
he wasn't then they would say, well, you better convert 
him. 
MR. CHAPMAN: Were you ever pregnant at any, time? 
A Yes. 
Q Was_the father ElRoy Tillman? 
A Yes. 
Q What happened concerning that". 
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1 A I got an abortion, 
2 Q Was that your idea? 
3 A _ No, it was his. 
4 Q How long ago was that? 
5 A It's been about a year, year and a half. 
6 (Discussion held off the record.) 
7 A I can take quite a bit, I guess it just got 
8 to me. Everybody always at me because I wasn't married. 
9 Even people I didn't know that knew my dad. 
10 Q How7 many kids do you have in your family? 
11 A There's five of us. 
12 Q You're the second oldest or oldest? 
13 A I'm the third one. 
14 Q Did Tillman.pay for the abortion? 
15 A N o
'
 X
 d i d
' 
16 . Q Was he there to help you at all in any fashion? 
17 A He stayed with me that night. 
18
 I (Discussion held off the record.) 
19
 I Q If there's anything that you're holding back 
20 | on now is the time to tell me 
21 I A I can't think of anything. Just that, I don't 
22 know if this is important but he did go down, his brothers 
23 I came up and got him for ten days and took him down to 
24 J California and they brought him back, 
Q What for? 25 
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A Just to get away, I guess. 
Q Was he making money and employed during this 
time? 
A He was working at Bennett's. 
Q Did you ever have to pay for your dates and 
• *"" • *£ rmi • " ' i -
things like that? 
A No. We didnft really date. I think we went 
to one show, we ate out three or four times is all. 
Q WM&JMPQU-. meaner afraid to be seen with him in
 t 
public because he was black or; did you have any feelinfg^ 
about his being black? I - ' ^ -
A No. The only thing is the people I worked 
withf if they seen us I would have had to quit my job. 
Q Did you ever feel like you were rebelling against 
your parents or your bishop or the church during this 
time you were involved with Tillman? ^  
A I realize that now. I guess I was 
Q During this time of rebelling did you do anything 
else besides what you!ve told us? Any other questionable 
act or unlawful act of any kind? 
A Not anything unlawful. 
Q Anything that you feel is pertinent to tell 
me? 
A I can't think of anything. 
Q Steve, do you have any other questions? 
7:: 
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1 MR. CHAPMAN: No, I don't. 
2 MR. CHRISTENSEN: Okay, that concludes our interview. 
3 WHEREUPON, the proceedings concluded at the hour 
4 o f 6 : 0 0 p . m . 
5 " 
6 I C E R T I F I C A T E 
7 STATE OF UTAH ) 
: ss. 


















I, Penny C. Miller, do hereby certify I am a Certified 
Shorthand Reporter and Notary Public in and for the State 
of Utah. That on the 21st day of July, 198 2, I reported 
in stenotype the sworn statement of Carla Sagers, after -.. 
having first duly placed the witness under oath, and 
thereafter transcribed into typewritten form the record 
of said statement as heretofore contained in pages 1 
through 73, both inclusive; and that said transcript 
is accurate to the best of my knowledge and ability. 
I further certify I am not of kin nor otherwise 
associated with any of the parties to this cause of action 
and am not interested in the event thereof. 
WITNESS my hand and offipiral\seal this 27th day 
of July, 1982. 
Notary ^^lic 
My commission expires: 
September 24, 198 4 
MILLER, C . S . R . & 
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IN THE MATTER OF CAPITAL MURDER, FIRST DEGREE 






SWORN STATEMENT OF 
LORI GRONEMAN 
County Attorney #82-1580|07 
BE IT REMEMBERED that, on the 21st day of July, 
1982, the sworn statement of Lori Groneman was taken 
at the offices of Michael J. Christensen, Esq., Deputy 
County Attorney, 431 South 300 East, 2nd Floor, Salt 
Lake City, Utah, commencing at the hour of 3:30 p.m. 
of said day. 
C . S . R . LICENSE #93 
ORIGINAL 
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1 A P P E A R A N C E S 
For the State: Michae l J . C h r i s t e n s e n , Esq. 
3 Deputy County Attorney 
431 South 300 East, 2nd Floor 





















Mr. S t e v e Chapman 
S a l t Lake C i t y P o l i c e D e p t . 
WHEREUPON, 
LORI GRONEMAN 
having been duly placed under oath by the Notary Public 
and sworn to testify truthfully in this matter, upon 
12
 I examination testified as follows: 
EXAMINATION 
BY MR. CHRISTENSEN: 
Q If you would, please tell me your full name 
and any aliases, maiden names or prior married names 
you may have, birthday, social security number and address. 
A Lori Groneman. At one time Nicky, same last 
name. Social security number 528-15-1936. 
Q Your address? 
A 114 South 1000 East. 
Q And that is in Bountiful; right? 
A Yes. 
Q And your birthdate? 
• A 3-19-60. 
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A Most of the conversations I didn't have with 
her. 
Q Who had them with her? 
A My mother or my dad. Mostly my dad. 
Q Were threats made by Miss Sagers at that time 
or just conversational types of talk? 
A Threats. They are all on tape. 
Q And you have those tapesf I assume? 
MR. CHAPMAN: I have them. 
MR. CHRISTENSEN: Okayf was there ever any bodily 
injury threat or threat of killing any person you were 
associates with during the time you knew Mr. Tillman? 
A Yes. 
Q Would you indicate those for me, please? 
A He mentioned one time how easily he could blow 
up my dad's van with the whole family in it. I had a 
sign put on my front lawn saying that the Gronemans had 
to pay for their crimes, and the Grand family too is 
how it was worded. And it was his handwriting. But 
according to the handwriting there wasn't enough to match 
up with his. 
Q Why did Mr. Tillman threaten you on this occasion? 
A I don't know. 
Q How long ago did that take place? 
A That would have been right about October of 198 0. 
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Q Right after you started dating Mr.Schoenfeld? 
A Right. Well, I left. I had a police escort move 
me out of that apartment in August and there were, he 
made telephone calls and all sorts of nifty stuff up 
until that point and then he started with the threats. 
Q Any other threats of bodily injury? 
A Not threats but actual occurrences. 
Q All right. Describe for me the actual physical 
abuses that you received from him. 
A Oh, wait. There was some— one time we had 
this car that I had bought when he first got here and 
he had gone and got a job, as soon as I left there was 
a job suddenly. The only way he had of getting to work 
and back was if I took him to work and he worked by where 
I worked so I just took him to work. And he used to 
have me come and take him all different sorts of places 
because he didn't have any way to get there. And one 
time I forget where we were going, I was taking him home, 
I think. He called me from this racketball club to take 
him home and on the way back he decided that we were 








and he said, Don't you know I'll kill you, bitch, la-di-da. 
And I claimed I needed to go to the bathroom just real 
bad, please can I go in this bar in here and go to the 
bathroom. And he said, just come to my house and go 
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to the bathroom. And he got out and I just left and 
about I guess a week after that I took the title of the 
car and just signed everything over to him and said here 
and about three months ago, this is wierd, this is real 
wierd, I don't know if you would call it attacking or 
not— 
Q Go ahead. 
A But that's about what it was. 
Q He physically attacked you? 
A Yes. 
Q Sexually attacked you? 
A No. The following day I had bruises up my 
jawbone and lovely little scratch marks all over my 
face. 
Q Was he jealous of your "boyfriends, Mr. Tillman? 
A I don't know. One time he said, I'll kill 
'for you. What he meant by that I don't know. 
Q Did he ever threaten to kill you, yourself? 
A No. He did in the way, like I told you before, 
like, Don't you know I'll kill you, bitch. And, you 
know. 
Q Did he ever use any weapons like hammers or 
axes or anything in any of the things you saw in the 
way of fights, disturbances, things of that nature? 
A One time he put a gun in my face. 
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